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United States Court of Appeals fpr the 
District of Columbia 

a. District Court of the United States for the 

District of Columbia. | 

No. 61454 I 

In Equity | 

Thomas W. Parks, Plaintiff, | 

vs. I 

Ethel M. Parks, Defendant, I 

United States of America, | 

District of Columbia, ss: \ 

BE IT REMEMBEEED, That in the District Court of the 
United States for the District of Columbia^ at the 
City of Washington, in said District, at th^ times 
hereinafter mentioned, the following papets were 
filed and proceedings had, in the above-entitled 
cause, to wit:— I 

1 Bill of Review | 

Fded May 15,1936 | 

In the Supreme Court of the District of Columl^ia 
Holding an Equity Court 
Equity No. 61454 

Thomas W. Parks, Plaintiff, | 

vs. I 

Ethel M. Parks, Defendant, 

Thomas W. Parks respectfully represents to the Court as 
follows: 

1. That he is a citizen of the United States, a res^ent of 
the District of Columbia and files this Bill asking a review 
of the record in Equity Cause No. 57,216 for the purpose 
of correcting an error of law apparent upon the face of said 
record as will be hereinafter shown. 

2. That the defendant, Ethel M. Parks, is a citizen of 
the United States, a resident of the District of Columbia 
and is sued as hereinafter shown. 

3. That the defendant aud plaintiff herein were jbined in 
lawful matrimony on September 13, 1914, and their present 
marital status will hereinafter more fully appear. I 

4. That on the 24th day of May, 1934, Ethel M. Parks, 
the defendant herein, filed an original bill of complaint, as 
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amended July 13, 19^34, in this Court against Thomas W. 
Parks, the plaintiff herein, praying that said Ethel M. Parks 
be granted a limited divorce from said Thomas W, Parks 
on the grounds of desertion—Equity Cause No. 57,216,—and 
for convenience, when hereinafter referring to said 

2 parties in their connection with said original amended 
bill of complaint, said Ethel M. Parks will be referred 

to as the original plaintiff and Thomas W. Parks will be re¬ 
ferred to as the original defendant; otherwise said parties 
will be referred to as indicated by their designation in the 
caption of this Bill. 

5. That in said original amended bill of complaint, a certi¬ 
fied copy thereof marked Ile\dew Plaintiff’s Exhibit A-1, is 
attached hereto and prayed to be made a part hereof in its 
entirety, said original plaintiff in the fourth (4th) para¬ 
graph thereof alleged that said original defendant deserted 
her and caused their permanent separation,—the allegations 
in this connection being as follows: 

“4. That after said marriage, plaintiff and defendant 
lived together in various places within the District of 
Columbia until April 18, 1932, at which time the defendant, 
without cause, deserted this plaintiff, thereby causing a 
permanent separation. At the time of said desertion, plain¬ 
tiff and defendant w^ere living at 1718 Second Street, North¬ 
west,'when the defendant without cause left said home and 
has since said time remained away and refused to live or 
cohabit with this plaintiff.”; 

that in the six (6th) paragraph of said original amended 
bill of complaint, the same being specifically made a part 
hereof, said original plaintiff alleges that she and said 
original defendant entered into a separation agreement 
whereby said original defendant agreed to pay her the sum 
of one hundred ($100) dollars per month for the support 
of herself and children,—the allegations in said paragraph 
being as follows: 

“6. That the defendant is engaged in the practice 

3 of law and the real estate business within the District 
of Columbia and has an approximate income of six 

thousand ($6000.00); that on the 25th day of November, 
1932, the defendant signed an agreement to pay to the 
plaintiff one hundred dollars ($100) per month for the sup¬ 
port of herself and children. Said defendant kept said 
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agreement for a while but thereafter become indifferent to¬ 
wards his obligations and is now in arrears in the approxi¬ 
mate sum of two hundred ($200) dollars.”; | 

that the second prayer of said original amended ^ bill of 
complaint, the same being specifically made a part |hereof, 
prayed as follows: | 

“2. That on the final hearing of this cause plaintiff be 
granted a limited divorce on the ground of desertipn. 

that on July 14,1934, said original plaintiff filed an dfi&davit 
in said original cause, a certified copy thereof marked Re¬ 
view Plaintiff’s Exhibit A-2 is attached hereto and specifi¬ 
cally prayed to be made a part hereof, and in said d^ffidavit 
she referred to the aforesaid agreement made between said 
parties as ‘‘a voluntary separation agreement”,—^tjbe con¬ 
tents of said affidavit being as follows: i 


“Ethel M. Parks, being first duly sworn according Ito law, 
depose and says as follows: That on the 25th day of Novem¬ 
ber, 1932, the defendant entered into a voluntary separa¬ 
tion agreement to pay to the plaintiff one hundred | dollars 
($100) per month for the support of herself and twp minor 
children. That the defendant is now four hundred jwenty- 
four dollars ($424) in arrears under said agreement 
4 and has entered a fraudulent divorce suit in l^he city 
of Cleveland, Ohio, seeking to avoid his marital obli¬ 
gations to this plaintiff and children. The plaintiff is 
deeply involved in debt and is unable to pay carrying 
charges upon her home, which is owned jointly by the de¬ 
fendant, and unless she obtains an Order of Court kt once 
she will lose her home and be unable to provide herself and 
children with any of the necessities of life. Defendknt has 
an income of about six thousand dollars ($6000) p^r year 
as a lawyer and real estatebroker and paid said $100 month¬ 


ly promptly for a long time but refuses 


to pay it i^ow be¬ 


cause plaintiff seeks to block his divorce in Cleveland, Ohio. 


/s/ ETHEL M. PARKS.!’ 


6. That on July 18, 1934, said original defendant filed his 
answer to said original bill of complaint, a certified copy 
thereof marked Review Plaintiff’s ExhiMt A-3 being at¬ 
tached hereto and prayed to be made a part hereof in its 
entirety, and in the fourth (4th) paragraph thereof he 
denies that he deserted the original plaintiff or caused a 
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permanent separation between them,—the contents of said 
fourth (4th) paragraph being as follows: 

‘‘4. Answering paragraph four he admits the plaintiff 
and defendant lived together after their marriage in the 
District of Columbia until on, to wit, April 18, 1932, but 
specifically denies that he deserted the plaintiff or caused 
a permanent separation, but alleges the fact to be that he, 
the defendant, was forced to leave his home because 

5 of the constant nagging and threats induced by the 
ill-temper of the plaintiff; that the conduct of the 

plaintiff toward the defendant for a long time prior to their 
separation had become rather unbearable; that she had 
circulated false rumors regarding the defendant that inter¬ 
fered with his business in such way as to cause numerous 
embarrassments and losses; that on one occasion prior to 
their separation, to wit, April 18, 1932, he was forced to 
leave the house by the plaintiff after she had assaulted him 
and threatened to use a gun upon him. The defendant also 
denies'that he left their home and has refused to live or 
cohabit with the plaintiff, but alleges the fact to be that he 
was forced to leave and that the plaintiff has refused to co¬ 
habit with him or to perform any other duties required of a 
loyal and dutiful wife. ’ ’; 

that in paragraph six (6) of said original answer, said 
paragraph being specifically made a part hereof, said orig¬ 
inal defendant admits the execution of the voluntary separa¬ 
tion agreement between said parties as alleged in paragraph 
six (6) of the original bill of complaint and further alleged 
and relied upon in the affidavit of said original plaintiff and 
filed in said cause on July 14, 1934, as hereinbefore set 
forth,—the contents of paragraph six (6) of said answer 
being as follows; 

“6. Answering paragraph six, the defendant admits that 
he is engaged in the practice of law and that he is in the 
real estate business in the District of Columbia, but denies 
that he has an approximate income of $6000 a year, as by 
the plaintiff alleged; on the contrary he alleges the 

6 fact to be that for the last twelve months his income 
has not averaged as much as $100 a month. He ad¬ 
mits that on the 25th day of November, 1932, that he and 
the plaintiff entered into a separation agreement by which 
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he agreed to pay to the plaintiff the snm of $100 a month 
for the support of herself and their children and for other 
purposes therein alleged, a copy of which agreement is 
hereto attached marked ‘‘Exhibit and prayed t6 be read 
and considered as a part hereof as though the same were 
set forth at large. He denies that he has become iniiifferent 
toward his obligations and alleges that because of the great 
decline in business and consequent loss of incoine cause 
partly by the attitude and conduct of the plaintiff, he has 
been unable to make the payments of $100 a month as 
promised in said agreement. ’ ’; ! 

that said agreement, which was filed with and as d part of 
said original answer, is as follows: | 

‘ ‘ Separation Agreement 

“This separation agreement made and entered into 
November 25, 1932, by and between Thomas W. Parks and 
Ethel M. Parks, husband and wife and 

“Witnesseth 

“WHEREAS, serious differences have arisen between 
the parties hereto rendering it impossible for them longer 
to live together as husband and wife; by reason, whereof 
they have resolved upon an immediate separation and are 
now living separate and apart and | 

“WHEREAS, each of the parties hereto desires to settle 
and adjust all marital interest and all rights and claims in 
and to the property of the other and make provisions 
7 for the care and support of the wife, and for the care, 
support, custody and education of the children of the 
parties hereto, to wit: Thomas and Dorothy, 14 and 17 
years of age respectively: | 

“Now, therefore, in consideration of the mutual cqvenants 
herein contained the parties agree, as follows: 

“The parties henceforth shall live separate and apart 
from each other, and each of them hereby releases and dis¬ 
charges the other from any and all duties of cohaljitation; 
and each of them agrees not to molest or annoy the other 
in any manner directly or indirectly. I 

“It is agreed by Thomas W. Parks that he will pay to 
Mrs. Ethel M. Parks for the support of her and the ^hildren 
One Hundred ($100.00) Dollars per month, payable on the 
first of each and every month, until children become of age 


1 

i 


V 
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respectively or until they are emancipated or married. The 
wife and children are to retain possession of the property 
at 1718 Second Street, N. "W., together with all the house¬ 
hold furnishings and effects; the wife to assume the obliga¬ 
tions of said property, including notes, interest, taxes, etc. 
Taxes which have accrued prior to 1st half of 1933 both 
general and special to be assumed by Thomas W. Parks. 

“Conditioned upon the faithful and prompt promise by 
Thomas W. Parks of his agreements herein contained, Mrs. 
Ethel M. Parks agrees that she will support and maintain 
the children of the parties hereto in a suitable and proper 
manner, until each child arrives at the age of 21 years; 
that she will not in any manner contract any debts or incur 
any liabilities in respect to said children or other- 
8 wise which might in any way be chargeable to Mr. 

Thomas W. Parks; and that she will not institute or 
cause to be instituted against Mr. Thomas W. Parks any 
legal proceedings for the support of herself or said children, 
provided, however, that Thomas W. Parks shall fail 
promptly to carry out the terms in accordance with his 
agreements herein contained or promptly perform all the 
agreements on his part to be performed, she may enforce 
any lawful remedy or remedies for the support of herself 
and said children whether by obtaining necessaries on the 
credit of Thomas W. Parks or by judicial proceedings for 
alimony or otherwise as she may deem possible. 

“Except as herein otherwise provided each of the par¬ 
ties hereto releases and discharges the other from all obli¬ 
gations of support and maintenance and from all other 
claims, rights and duties arising out of the marital rela¬ 
tionship. 

“Each of the parties hereto agrees upon the request of 
the other to duly execute and acknowledge any and all deeds 
or other instruments of release or conveyance to enable 
each other to sell, or otherwise dispose of, or to deal with 
his or her own real property free from any apparent right 
of inchoate dower. 

“Each as herein otherwise provided each of the parties 
hereto agrees that the other shall have the full and unre¬ 
stricted right and power to dispose of all of his or her 
property, real and personal, that is hereafter acquired after 
the date of signing this instrument. 
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‘‘In consideration of any petition for a divorce 

9 now pending or wMcli may be filed, eitbbr party 
hereto shall for any cause obtain a divorce from the 

other, the provisions of this agreement shall be embodied in 
the decree of divorce. 

“IN WITNESS WHEREOF, the parties hereto have 
witnessed this agreement in duplicate on the date and year 
first above written. I 

“Signed and acknowledged on the 25th day of November 
at Washington, D. C. 

/s/ ETHEL M. PARKS 
/s/ THOMAS W. PARKS. 
“JOHN H. WILSON | 

Witness \ 

L. LEONARD BUTLER | 

Witness | 

i 

Insert: 

It is understood that there is only one trust on premises 
1718—2nd Street, N. W., and that Thomas W. Parks agrees 
to pay Mrs. Parks’ attorney, John H. Wilson, a reasonable 
fee for his services. ! 

/s/ ETHEL M. PARKS 
/s/ THOMAS W. PAR?:S.”; 

that said original defendant in his answer prayed |hat said 
original bill of complaint be dismissed and the rules to show 
cause be discharged, 

7. That on May 2, 1935, a trial was had in said original 
cause upon the pleadings and issues therein raised, and on 
May 8,1935, a final decree of this Court was entered in said 
cause granting the plaintiff therein a divorce a ifiensa et 
thoro from the therein defendant on the ground 6f deser¬ 
tion,— Q. certified copy of said decree marked Review 

10 Plaintiff’s Exhibit A-4, is attached hereto an^ prayed 
to be made a part hereof, and is as follows: 

Final Decree Awarding Divorce a Mensa et Thoro 

“This cause coming on to be heard at this term bf Court 
upon the Bill of Complaint filed herein by Ethel H. Parks, 
plaintiff, and the answer of the defendant, Thqmas W. 
Parks, and testimony having been taking in open Court in 
support of the pleadings, after consideration whereof, the 
Court being of the opinion that the allegation of desertion 
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has been duly sustained, it is by the Court this 8th day of 
May, A. D., 1935, 

‘^ADJUDGED, OKDEKED, and DECREED: 

“1. That the plaintiff be and she is hereby awarded a 
divorce a mensa et thoro from the defendant. 

“2. That the permanent custody and control of the 
minor children Dorothy Parks and Thomas Parks, be and 
the same are hereby awarded to the plaintiff with the right 
in the defendant to visit said children at all reasonable 
times. 

‘‘3. It is further ordered that the defendant be and he is 
hereby directed to pay to the plaintiff the sum he is now 
paying, i. e., the sum of $15.00 per week for the support of 
plaintiff and said minor children, besides an amount equal 
to costs incurred by plaintiff in the prosecution of this suit. 

‘‘4. It is further ordered that the defendant pay to Leon¬ 
ard A. Block the sum of $150.00 for his services rendered 
in this cause. 

/s/ “F. DICKINSON LETTS 
Justice, 

11 “The defendant waives his right to appeal from 
this decree. 

^ /s/ GEORGE A. PARKER, 

Attorney for Defendant.^^ 

8. That neither of said parties to said original cause has 
appealed from the decision rendered therein and the time 
within which such an appeal may be prosecuted has elapsed; 
that said final decree is in full force and effect, and this 
plaintiff has fully complied with the terms and conditions 
imposed upon him by said decree. 

That a certified copy of the entire and complete record of 
said original cause, marked herein Review Plaintiff’s Ex¬ 
hibit A, and consisting of the pleadings, proceedings and 
final decree therein, is attached hereto and prayed to be 
made a part hereof to the same extent as if each and every 
pleading, order, rule, affidavit and/or decree thereof were 
set out in hac verba herein. 

9’. That the allegations in the fourth (4th) paragraph of 
said original bill of complaint and the denial of said allega¬ 
tions as set forth in the fourth (4th) paragraph of said orig¬ 
inal answer, made the question of desertion a material issue 


THOMAS W. PABKS VS. ETHEL. M. PABKS, 


9 


between said parties; that said original plaintiff was not 
legally or equitably entitled to a decree awarding her a 
divorce a mensa et thoro from said original defendapt on the 
ground of desertion, as prayed in the aforesaid second 
prayer of said original amended bill of complaint, unless 
said original defendant was guilty of deserting sajd origi¬ 
nal plaintiff. ' 

10. That the plaintiff herein avers that the entering of 
the aforesaid decree in said original cause—^Eqpity No. 
57,216—^was erroneous in so far as said decree awards said 
original plaintiff a divorce a mensa et thqro from 
12 said original defendant on the ground of desertion 
because under the pleadings and issues therein raised 
and joined in said original cause, the defendant therein 
could not be guilty of deserting said original plaintiff; that 
the execution of the voluntary separation agreement here¬ 
inbefore referred to and made a part hereof, and which was 
a part of the pleadings in said original cause, made it 
legally impossible to award said plaintiff the relief she 
prayed based upon desertion, because, as a matter of law, 
there can be no desertion between the parties to a volun¬ 
tary separation agreement. I 

And said plaintiff further avers that the decision finding 
that the original defendant deserted said original plaintiff 
was erroneous and that the awarding of said relief I and the 
entering of said decree based thereon was an epror of 
law, which said error is apparent upon the face of ithe rec¬ 
ord. 

WHEREFORE, the premises considered the jplaintiff 
prays: 

1. That the writ of subpoena issue against said defen¬ 
dant, Ethel M. Parks, requiring her to appear and' answer 
the exigencies of this Bill. 

2. That upon the final hearing on the question! of law 
raised herein, a decree be entered herein voiding and can¬ 
celling so much of the decree entered in Equity Cause No. 
57,216, as purports to award Ethel M. Parks a limited di¬ 
vorce from Thomas W. Parks on the ground of desertion, 
and that said Thomas W. Parks be restored to the I marital 
status he had prior to the entering of said decree in Equity 
Cause No. 57,216. 
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3. And for such other and further relief as the nature of 
the case may require and to the Court may seem just and 
proper. 

THOMAS W PARKS 
Plaintiff. 


13 Distkict of Columbia, ss : 

Thomas W. Parks, being first duly sworn according to 
law deposes and says: That he has read the foregoing and 
annexed Bill of Review and he knows the contents thereof; 
that the facts therein stated as of his own knowledge he 
believes to be true, and those facts stated upon information 
and belief he believes to be true. 

THOMAS W. PARKS 
Plaintiff 


Subscribed and sworn to this 14th day of May, A. D., 
1936. 


FRANK W. ADAMS 
(Notarial Seal) Notary Public. 


COBB, HOWARD and HAYES 
Attorneys for Plaintiff. 
by George E. C. Hayes and 
Philip W. Thomas 


14 Filed May 15,1936 

In the Supreme Court of the District of Columbia 
Holding an Equity Court. 

Filed May 24,1934 
FRANK E. CUNNINGHAM, Clerk 
Equity No. 57216. 

Ethel M. Pakks, 1718 Second Street, N. W., Plaintiff. 

vs. 

Thomas W. Paeks, 207 Florida Avenue, N. W. Defendant. 

Petition for Limited Divorce 

Your plaintiff, Ethel M. Parks, respectfully shows to the 
Honorable Court as follows:— 
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1. That she is a citizen of the United States, a! resident 
of the District of Columbia, and brings this suit in | her own 

right. ^ 

2. That the defendant, Thomas W. Parks, is a cjitizen of 

the United States, a resident of the District of Columbia 
and is sued in his own right. i 

3. That the plaintiff and defendant, Thomas "Vf. Parks, 
were lawfully united in marriage in the City of Pockville, 
State of Maryland, on September 13, 1914 by Reverend 
Roche, a minister of the gospel authorized to solemize mar¬ 
riages in said State. 

4. That after said marriage plaintiff and defendant lived 

together in various places within the District of Columbia 
until April 18, 1932 at which time the defendanlj without 
cause deserted this plaintiff, thereby causing a permanent 
separation. At the time of said desertion, plainti:^ and de¬ 
fendant were living at 1718 Second Street, Northwest, 
when the defendant without cause left said homel and has 
since said time remained away and refused to liVe or co¬ 
habit with this plaintiff. | 

5. That as a result of said marriage there was bom to 
plaintiff and defendant two children whose names jand ages 
are as follows: Dorothy Parks, age 18 years and Thomas 
Parks, age 16 years; that said children are nojw in the 
custody of this plaintiff and is being cared for |and sup¬ 
ported by her. 

15 6. That the defendant is engaged in the practice of 

law and the real estate business within the District 
of Columbia and has an approximate annual income of 
about six thousand dollars ($6000.00); that on the| 25th day 
of November, 1932 the defendant signed an agreement to 
pay to the plaintiff one hundred dollars ($100) per month 
for the support of herself and children. Said defendant 
kept said agreement for a while but thereafter b^ame in¬ 
different towards his obligations and is now in arrears in 
the approximate amount of two hundred dollars ($200). 

7. The defendant, Thomas W. Parks, has always lived 
in the District of Columbia ever since and long before his 
marriage to this plaintiff; he is now actually enga^d in the 
practice of law and the real estate business in the District 
of Columbia and owns valuable real estate here apd has an 
automobile registered here in the District of Columbia. 
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Notwithstanding the above, said defendant has frandn- 
lently instituted divorce proceedings in the Court of Com¬ 
mon Pleas in Cuyahoga County, Ohio, and has fraudu¬ 
lently alleged that he was a resident of said State and 
County and if defendant is permitted to proceed with said 
case, it will cause irreparable damage to the plaintiff and 
her minor children. 

8. That the plaintiff has always demeaned herself as a 
dutiful wife, giving the defendant no cause for his afore¬ 
said conduct. 

WHEREFORE, THE PREMISES CONSIDERED, 
plaintiff prays: 

1. That a writ of subpoena be issued from this Honorable 
Court requiring the defendant, Thomas W. Parks, to ap¬ 
pear and answer the exigencies of this petition. 

2. That on the final hearing of this cause plaintiff be 
granted a limited divorce on the ground of desertion. 

3. That plaintiff be granted alimony pending this cause 
and permanent alimony. 

4. That the defendant be enjoined from proceeding with 
said divorce action outside of the District of Columbia, in 

Cuyahoga County, Ohio. 

16 5. That the plaintiff be granted such other and 

further relief as the nature of the case may require. 

ETHEL M. PARKS 
Plaintiff. 

JOHN H. WILSON 

John H. Wilson, 503 D St., N. W. 

Attorney for Plaintiff. 

District of Columbl4, ss : 

I, Ethel M. Parks, do solemnly swear that I have read the 
foregoing Petition by me subscribed and know the full con¬ 
tents thereof; that the facts therein stated of my own per¬ 
sonal knowledge are true, and those stated on information 
and belief, I believe to be true. 

ETHEL M. PARKS 

Subscribed and sworn to before me this 21 day of May, 
A. D., 1934. 

(Seal) EMMIE L. FLOYD 

Notary Public, D. C. 
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17 Original I 

i 

District Court of the United States for the District of 

Columbia 

No. 57216 In Equity I 

Ethel M. Paeks, Plaintiff, 

vs. i 

Thomas W. Paeks, Defendant, I 

The President of the United States to Thomas W. Parks, 
Defendant. ' I 

Greeting : You are hereby commanded to appear before 
the District Court of the United States for the District of 
Columbia to answer a bill of complaint (or petition) ex¬ 
hibited against you in the said Court in a suit in Equity by 
the above-named plaintiff , and to further do and receive 
what the said Court shall have considered in thi^ behalf; 
and hereof fail not. 

Witness j The Honorable Chief Justice of said Cjourt, the 
24 day of May, A. D. 1934. | 

CHAELES E. STEWAET, Clerk. 

(Seal) By H. B. DERTZBAUQ^H 

Assistant Clerk, I 

.. Attorney. | 

Note.—The defendant is required to file his answer or 
other defense in the Clerk ^s office on or before the twentieth 
day after service, excluding the day thereof; othermse, the 
bill may be taken pro confesso. \ 

MarshaVs Return 

Served a copy of the bill of complaint or petitioni and this 
subpena to answer on above-named 

(1) Defendant.I. 



JOHN B. COLPOYS. I 

TJ. S. Marshal in and for the District of Columbia. 


Deputy Marshal. 
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(2) Defendant 


JOHN B. COLPOYS. 

Z7. S. Marshal in and for the District of Columbia, 

By . 

Deputy Marshal. 

(3) Defendant Thomas W. Parks . 

. Personally . 

i JOHN B. COLPOYS. 

TJ. S. Marshal in and for the District of Columbia. 

By W. T. Bradshaw. 

Deputy Marshal. 

(4) Defendant. 


JOHN B. COLPOYS. 

U. S. Marshal in and for the District of Columbia. 


By 


Deputy Marshal. 


(5) Defendant 


JOHN B. COLPOYS. 

U. S. Marshal in and for the District of Columbia. 


By 


Deputy Marshal. 


(6) Defendant 


JOHN B. COLPOYS. 

U. S. Marshal in and for the District of Columbia. 


Deputy Marshal. 


(7) Defendant 


JOHN B. COLPOYS. 

U. S. Marshal in and for the District of Columbia. 
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By . 

(8) Defendant 


Deputy Marsliah 


JOHN B. COLPOYS. | 

U. S. Marshal in and for the District of Golumhia. 

By .. 

Deputy Marshal. 

\ 

18 In the Supreme Court of the District of Coluihbia 

Holding an Equity Court. | 

Filed Jun. 5, 1934 | 

FEANK E. CUNNINGHAM, Cleric. \ 

Equity No. 57,216. | 

Ethel M. Pakks, 1718 Second Street, N. W., Pt^intiff. 

vs. I 

Thomas W. Pakks, 207 Florida Avenue, N. W. Defendant. 

j 

Ride to Show Cause. \ 

I 

Upon consideration of plaintiff’s verified Petition and it 
appearing to the Court that the defendant, Thomas W. 
Parks, has fraudulently instituted divorce proceedings in 
the Court of Common Pleas in Cuyahoga County, Ohio, 
against this plaintiff, Ethel M. Parks, it is by ihe Court 

this 5th day of June, A. D., 1934, ! 

ADJUDGED, OEDEEED and DECREED, Th^t the de¬ 
fendant, Thomas W. Parks, show cause on the 14th day of 
June, A. D., 1934, why a temporary restraining Order should 
not issue, enjoining him from proceeding with ^aid cause 
of action. Provided a copy hereof be served on the defen¬ 
dant 3 days before June 14th, 1934. 

BY THE COURT: | 

DANIEL W. O’DONO^HUE 
Justice. \ 
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Served a copy of the above Rule on 

THOMAS W. PARKS 
June 12, 19J4 
—Personally— 

JOHN B. COLPOYS, 

TJ. S. Marshal in and for the Dist. of Columbia 

By E. M. BRADSHAW 
Deputy U. S. Marshal. B 

19 In the Supreme Court of the District of Columbia 

Holding an Equity Court. 

Filed Jun. 14,1934 
FRANK E. CUNNINGHAM, Clerk. 

Equity No. 57,216. 

Ethel M. Parks, 1718 Second Street, N. W., Plaintiff. 

vs. 

Thomas W. Parks, 207 Florida Avenue, N. W., Defendant, 

Stipulation. 

I, Thomas W. Parks, appearing in my own behalf as at¬ 
torney herein, do hereby stipulate with Attorney John H. 
Wilson, attorney for the plaintiff herein, as follows:—That 
until the further agreement between the parties herein 
stipulating, I, Thomas W. Parks, defendant, will not pro¬ 
ceed with a divorce action now pending against the plain¬ 
tiff herein in Cuyahoga County, Ohio. This stipulation to 
remain in effect sixty (60) days from date, June 9, 1934. 

' THOMAS W. PARKS 

In his own proper person. 

Signed: Jxme 9,1934. 

JOHN H. WILSON 
Attorney for Plaintiff. 
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20 In the Supreme Court of the District of Columbia 

Holding an Equity Court. 

Filed Jun. 18,1934 i 

FEANK E. CUNNINGHAM, Cleri, 

Equity No. 57,216. 

I 

Ethel M. Parks, 1718 Second Street, N. W., Plaintiff, 

vs. i 

Thomas W. Parks, 207 Florida Avenue, N. W,,] Defendant, 
Order Continuing Buie to Show Cause, 

Upon motion of plaintiff’s attorney, the defendant ap¬ 
pearing in his own proper person in open Court without 
objection, it is bv the Court this 18th day of June, A. D., 
1934, * i 

OEDEEED, That the Rule to Show Cause Why a Re¬ 
straining Order Should Not be Granted is hereby continued 
to the 18th day of July, A. D., 1934, at ten o’clopk A. M. 

BY THE COURT : i 

JENNINGS bailey! 

Justice, 1 

O. K. as to form: | 

THOMAS W. PARKS I 

I 

In his oicn proper person, j 

21 July 13, 1934—^Let this be filed Daniel W. jO’Donog- 

hue Justice i 

I 

Filed Jul. 13,1934 Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia 

Holding an Equity Court. ! 

Equity No. 57,216. | 

Ethel M. Parks, 1718 Second Street, N. W., Plaintiff, 

vs I 

Thomas W. Parks, 207 Florida Avenue, N. W., Defendant, 

Amended Petition for Limited Divorce, \ 

Your plaintiff, Ethel M. Parks, respectfully sho’^s to the 
Honorable Court as follows ;— I 
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1. That she is a citizen of the United States, a resident 
of the District of Columbia, and brings this suit in her own 
right. 

2. That the defendant, Thomas W. Parks, is a citizen of 
the United States, a resident of the District of Columbia 
and is sued in his own right. 

3. That the plaintiff and defendant, Thomas W. Parks, 
were lawfully united in marriage in the City of Rockville, 
State of Maryland, on September 13, 1914, by Reverend 
Roche, a minister of the gospel authorized to solemnize 
marriages in said State. 

4. That after said marriage, plaintiff and defendant lived 
together in various places within the District of Columbia 
until April 18, 1932, at which time the defendant, without 
cause, deserted this plaintiff, thereby causing a permanent 
separation. At the time of said desertion, plaintiff and 
defendant were living at 1718 Second Street, Northwest, 
when the defendant without cause left said home and has 
since said time remained away and refused to live or co¬ 
habit with this plaintiff. 

5. That as a result of said marriage there was born to 
plaintiff and defendant two children whose names and ages 
are as follows: Dorothy Parks, age 18 years and Thomas 

Parks, age 16 years; that said children are now in 
22 the custody of this plaintiff and are being cared for 
and supported by her. 

6. That the defendant is engaged in the practice of law 
and the real estate business within the District of Columbia 
and has an approximate annual income of six thousand 
dollars ($6000.00); that on the 25th day of November, 1932, 
the defendant signed an agreement to pay to the plaintiff 
one hundred dollars ($100) per month for the support of 
herself and children. Said defendant kept said agreement 
for a while but thereafter became indifferent towards his 
obligations and is now in arrears in the approximate amount 
of two hundred dollars ($200). 

7. The defendant, Thomas W. Parks, has always lived 
in the District of Columbia ever since and long before his 
marriage to this plaintiff; he is now actually engaged in 
the practice of law and the real estate business in the Dis¬ 
trict of Columbia and owns valuable real estate here and 
has an automobile registered here in the District of Colum- 
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bia. Notwithstanding the above, said defendant ias fraud¬ 
ulently instituted divorce proceedings in the Court of Com¬ 
mon Pleas in Cuyahoga County, Ohio, and has fraudulently 
alleged that he was a resident of said State an|d County 
and if defendant is permitted to proceed with said case, it 
will cause irreparable damage to the plaintiffl and her 
minor children. That since the filing of the ori^nal Peti¬ 
tion herein, the defendant, Thomas W. Parksj went to 
Cleveland, Ohio, for the purpose of having a hearing in the 
above fraudulent proceedings, but plaintiff is informed and 
verily believes that said case was continued without hear¬ 
ing when plaintiff’s attorney telegraphed and sent to said 
Court the facts contained in this Petition. 

8. That the plaintiff has always demeaned hef-self as a 
dutiful wife, giving the defendant no cause for his afore¬ 
said conduct. i 

WHEREFORE, THE PREMISES CONSIDERED, 
plaintiff prays: I 

1. That a writ of subpoena be issued from this Honorable 
Court requiring the defendant, Thomas W. Parks, to ap¬ 
pear and answer the exigencies of this petition. : 

2. That on the final hearing of this cause plaintiff be 
granted a limited divorce on the ground of desertion. 

3. That plaintiff be granted alimony pending this cause 
and permanent alimony. 

4. That upon the final hearing of this qause the 
23 defendant be permanently enjoined from proceeding 
with said divorce action outside the District of Co¬ 
lumbia, in Cuyahoga County, Ohio. | 

5. That a preliminary restraining Order be issued re¬ 
straining said divorce action in Cuyahoga County^ Ohio. 

6. That a preliminary injunction be granted restraining 
said divorce action in Cuyahoga County, Ohio. I 

7. That the plaintiff be granted such other and further 
relief as the nature of the case may require. | 

ETHEL M. PARES 

JOHN H. WILSON, I 

503 D St., N. W., I 

Attorney for Plaintiff, \ 
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District of Columbia, ss: 

I, Ethel M. Parks, do solemnly swear that I have read 
the foregoing Amended Petition by me subscribed and 
know the full contents thereof; that the facts therein stated 
of my own personal knowledge are true, and those stated 
on information and belief, I believe to be true. 

ETHEL M PAKKS 

Subscribed and sworn to before me this 13th day of July, 
A. D., 1934. 

EMMIE L. FLOYD 

(Seal) Notary Public^ D. C, 

24 Filed Jul. 14, 1934 Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia 
Holding an Equity Court. 

Equity No. 57,216. 

Ethel M. Parks, 1718 Second Street, N. W., Plaintiff. 

vs 

Thomas W. Parks, 207 Florida Avenue, N. W., Defendant. 

Affidavit. 

Ethel M. Parks, being first duly sworn according to law, 
deposes and says as follows: That on the 25th day of No¬ 
vember, 1932, the defendant entered into a voluntary sepa¬ 
ration agreement to pay the plaintiff one hundred dollars 
($100) per month for the support of herself and two minor 
children. That the defendant is now four hundred twenty- 
four dollars ($424) in arrears under said agreement and 
has entered a fraudulent divorce suit in the city of Cleve¬ 
land, Ohio, seeking to avoid his marital obligations to this 
plaintiff and children. That the plaintiff is deeply involved 
in debt and is unable to pay carrying charges upon her 
home, which is owned jointly by the defendant, and unless 
she obtains an Order of Court at once she will lose her 
home and be unable to provide herself and children with 
any of the necessities of life. Defendant has an income of 
about six thousand dollars ($6000) per year as a lawyer 
and real estate broker and paid said $100 promptly for a 
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long time but refuses to pay it now because plainfiff seeks 
to block bis divorce in Cleveland, Ohio. 

ETHEL M. PAEKS 

Plaii/iftiff, 

JOHN H. WILSON, 

503 D. St., N. W'., I 

Attorney for Plaintiff. | 

I 

District of Columbia, ss: i 

Ethel M. Parks, being first duly sworn on oath deposes 
and says that she has read the aforegoing Affidavit by her 
subscribed and knows the contents thereof; i that the 
25 matters and things therein stated of her jpersonal 
knowledge are true, and those stated upon informa¬ 
tion and belief, she believes to be true. 


ETHEL M. PARKS 

Subscribed and sworn to before me this 14th day; of July, 


A. D., 1934. 
(Seal) 


EMMIE L. FLOYD i 
Notary Public^ D. \C. 


26 Filed Jul. 16, 1934 Frank E. Cunninghanji, Clerk. 
In the Supreme Court of the District of Columbia 
Holding an Equity Court. | 

Equity No. 57,216. | 

Ethel M. Parks, 1718 Second Street, N. W., PHuintiff. 

vs 

Thomas W. Parks, 207 Florida Avenue, N. W., Defendant. 

Rule to Show Cause. 

I 

It appearing to the Court that the defendant, Thomas W. 
Parks, entered into an agreement to pay the plaintiff one 
hundred dollars ($100) per month and that he is now in 
arrears four hundred twenty-four dollars ($424); that the 
plaintiff is in debt and unable to pay the carrying charges 
upon her home, it is by the Court this 16th day of July, 
1934, I 
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ORDERED, That the defendant show cause on the 18th 
day of July, 1934, at ten o ^clock a.m., why he should not be 
ordered to pay the plaintiff alimony pending this cause, 
PROVIDED, service of this Rule be had two clear days 
before said date. 

By the Court: 

PEYTON GORDON 

Justice, 

The within process never received for service. 

i JOHN B. COLPOYS 

V, S. Marshal. 

27 Filed Jul. 18, 1934 Frank E. Cunningham, Clerk. 
In the Supreme Court of the District of Columbia 
Holding an Equity Court 
' Equity No. 57216 

Ethel M. Parks, 1718—2d Street, N. W., Plaintiff 

vs 

Thomas W. Parks, 207 Florida Avenue, N. W., Defendant 
Answer to Bill of Complaint for a Limited Divorce 

The defendant, Thomas W. Parks, answering the bill of 
complaint herein filed respectfully shows to the Honorable 
Court as follows: 

1. He admits the allegations in paragraph one of the bill 
of complaint. 

2. Answering paragraph two he admits that he is a citi¬ 
zen of the United States and that he is sued in his own 
right, but denies that he is a resident of the District of Co¬ 
lumbia and alleges that on the contrary he is a resident of 
Cuyahoga County, in the State of Ohio. 

3. He admits the allegations of paragraph three of the 
bill of complaint. 

4. Answering paragraph four he admits that the plaintiff 
and defendant lived together after their marriage in the 
District of Columbia until on, to wit, April 18, 1932, but 
specifically denies that he deserted the plaintiff or caused 
a pennanent separation, but alleges the fact to be that he. 
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the defendant, was forced to leave his home becai^se of the 
constant nagging and threats induced by the ill-temper of 
the plaintiff; that the conduct of the plaintiff toward the 
defendant for a long time prior to their separatio|n had be¬ 
come rather unbearable; that she had circulated false 

28 rumors regarding the defendant that interferred with 
his business in such way as to cause numerous em¬ 
barrassments and losses; that on one occasion prior to their 
separation on, to wit, April 18,1932, he was forceji to leave 
the house by the plaintiff after she had assaulted him and 
threatened to use a gun upon him. The defendant also 
denies that he left their home and has refused to live or 

I 

cohabit with the plaintiff, but alleges the fact to be that he 
was forced to leave and that the plaintiff has Refused to 
cohabit with him or to perform any other duties required 
of a loyal and dutiful wife. | 

5. Answering paragraph five of the bill of conlplaint he 
admits that there have been born to the parties hereto two 
children and that the said children are now in th|e custody 
of the plaintiff, but denies the allegation or implication that 
the plaintiff has the responsibility for the sole care and 
support of them, but alleges the fact to be that Thomas is 
employed from time to time in his office and that he pays 
him for the services rendered therein, and that in addition 
thereto he has at all times supported and maintained his 
family and that he is now doing so to the best of fiis ability. 

6. Answering paragraph six, the defendant admits that 
he is engaged in the practice of law and that he is in the 
real estate business in the District of Columbia, but denies 
that he has an approximate income of $6,000 a y^ar, as by 
the plaintiff alleged; on the contrary he alleges the fact to 
be that for the last twelve months his income has not aver¬ 
aged as much as $100 a month. He admits that oh the 25th 
day of November, 1932, that he and the plaintiff entered 
into a separation agreement by which he agreed ^o pay to 
the plaintiff the sum of $100 a month for the support of 
herself and their children and for other purposes therein 
alleged, a copy of which agreement is hereto attached 
marked ‘‘EXHIBIT A’’ and prayed to be read I and con¬ 
sidered as a part hereof as though the sam^ were set 

29 forth at large. He denies that he has became indif¬ 
ferent toward his obligations and alleges! that be- 
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cause of the great decline in business and consequent loss 
of income caused partly by the attitude and conduct of the 
plaintiff, he has been unable to make the payments of $100 
a month as promised in said agreement. 

7. Answering paragraph seven, he denies that he always 
lived in the District of Columbia, ever since and long be¬ 
fore his marriage to the plaintiff, but admits that he has 
an equity in certain real estate in the District of Columbia 
and that he has an automobile registered here, as by the 
plaintiff alleged. He specifically denies that he has fraud¬ 
ulently instituted divorce proceedings in the Court of Com¬ 
mon Pleas in Cuyahoga County, in the State of Ohio, but 
alleged the fact to be that the proceedings were instituted 
in good faith and with full knowledge of the plaintiff and, 
further, that after the said suit was instituted the plaintiff 
was given due notice thereof and that the plaintiff, acting 
through her attorney, requested that a hearing in the mat¬ 
ter be postponed and that such request was acceded to by 
counsel for the defendant. The defendant specifically de¬ 
nies that if he is permitted to proceed with said cause that 
it will cause irreparable damage to the plaintiff and their 
minor children, but alleges the fact to be that the interests 
of the parties as well as their minor children are to be duly 
protected as provided for in the separation agreement, 
which provides that “in consideration of any petition for 
a divorce now pending or which may be filed, either party 
hereto shall for anv cause obtain a divorce from the other, 
the provisions of this agreement shall be embodied in the 
decree of divorce.’’ 

8. And for a further answer to the plaintiff’s petition 
the defendant respectfully shows to the Honorable Court 
that for the last several years prior to their separation, 
which was caused by the plaintiff’s attitude toward the de¬ 
fendant and her conduct toward his clients, she, the plain¬ 
tiff had made it utterly impossible for the defendant 

30 to live with her, either in peace or in safety. On one 
occasion in a fit of ill-temper she drew a gun on the 
defendant and a male roomer in their home, and threatened 
to kill both of them; at another time she assaulted defen¬ 
dant with a bottle and on another occasion she entered de¬ 
fendant’s office, wrecked the office furniture, broke up de¬ 
fendant’s desk lamp and viciously assaulted defendant by 
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bitting his thumb, for which he had to be treated at the 
Freedmen’s Hospital; that plaintiff frequently falsely and 
maliciously accused defendant of keeping company with 
certain females and would insult, abuse, curse, assault, and 
otherwise embarrass innocent clients and patrons of de¬ 
fendant; that she would visit defendant’s office ind order 

' I 

and drive out his patrons whether she knew them or not; 
that she, the plaintiff, called certain of defendant’s clients 
or patrons on the telephone and abused and insuited them, 
using vile, wicked and obscene language and, further, that 
all these and many other and more embarr as siring and in¬ 
tolerable incidents and acts of the plaintiff caused and 
brought about their separation; that on, to wit; the 31st 
day of December, 1930, the defendant entered thb hall un¬ 
seen by the plaintiff and saw the plaintiff sitting in the 
shadows with a gun in her lap and knowing tha|t she had 
threatened to kill him he crept out of the house unseen by 
her; that he subsequently succeeded in prevailing] upon her 
to give up the gun and he took it from their home; however, 
things grew worse, and plaintiff would wake defendant up 
around two or three o ’clock in the morning and would nag, 
abuse and threaten him; that not long prior to | April 18, 
1932, plaintiff viciously assaulted or attempted to viciously 
assault him with a knife, which, although he whs out, he 
succeeded in getting from her; that on the mbrning of 
April 18, 1932, plaintiff woke defendant up about two 
o’clock and began to nag, abuse, and threaten him again; 
that he discovered that she had secured another gun and 
she gave him to finally realize that his own personal safety 
demanded that he leave, which he reluctantly did on, to wit, 
April 18, 1932. I 

9. Further answering plaintiff’s bill and affidavit 
31 supporting her rule for alimony pendente lite, defen¬ 
dant admits again that he promised to pay plaintiff 
$100 a month according to the terms of the separation 
agreement dated November 25, 1932, and for the; purposes 
therein stated. He is not fully advised as to his arrears 
but alleges that he is in default because of his ifiability to 
pay the amount agreed upon; that his income I has been 
greatly reduced within the last twelve months so that at 
present he does not earn as much as $100 a month; that he 
has, however, made regular and substantial allowances to 
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the plaintiff and in addition has taken care of certain ex¬ 
penses incident to the ownership of their property. He 
denies that he receives $6,000 as a yearly income, and de¬ 
nies that he has refused to make payments because plain¬ 
tiff has attempted to block his divorce in Cleveland, Ohio. 

And having fully answered the plaintiff ^s bill of Com¬ 
plaint and the rules to show cause herein issued, the de¬ 
fendant moves that the bill be dismissed and the rules to 
show cause be discharged. 

THOMAS W. PAKKS 

Defendant. 

District op Columbia, ss : 

Thomas W. Parks, being first duly sworn on oath de¬ 
poses and says that he has read the foregoing answer by 
him subscribed and knows the contents thereof; that the 
matters and facts therein stated upon personal knowledge 
are true, and those stated upon information and belief, he 
believes to be true. 

' THOMAS W. PARKS 

Subscribed and sworn to before me this 17th day of July, 
A. D. 1934. 

GLADYS E. McGAPFEY 

(Seal) Notary Public 

PHILIP W. THOMAS 
GEORGE A. PARKER 
Attorney for Defendant 
1214 You Street, N. W. 

32 Filed Jul. 18, 1934 Prank E. Cunningham, Clerk. 

COPY 

' Separation Agreement 

This separation agreement made and entered into No¬ 
vember 25, 1932, by and between Thomas W. Parks and 
Ethel M. Parks, husband and wife and 

WITNESSETH: 

WHEREAS, serious differences have arisen between the 
parties hereto rendering it impossible for them longer to 
live together as husband and wife; by reason, whereof they 
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have resolved upon an immediate separation and are now 
living separate and apart and 

WHEREAS, each of the parties hereto desires I to settle 
and adjust all marital interest and all rights and claims in 
and to the property of the other and make provisions for 
the care and support of the wife, and for the care,| support, 
custody and education of the children of the parties hereto, 
to wit: Thomas and Dorothy, 14 and 17 years of age re¬ 
spectively : 

Now, therefore, in consideration of the mutual covenants 
herein contained the parties hereto agree, as follojws: 

The parties henceforth shall live separate and apart from 
each other, and each of them hereby releases and discharges 
the other from anv and all duties of cohabitation; and each 
of them agrees not to molest or annoy the othe|r in any 
manner directly or indirectly. 

i 

EXHIBIT A. I 

I 

It is agreed by Thomas W. Parks that he will pay to Mrs. 
Ethel M. Parks for the support of her and the children One 
Hundred ($100.00 Dollars per month, payable on I the first 
of each and every month, until children become of age re¬ 
spectively or until they are emancipated or married. The 
wife and children are to retain possession of the jproperty 
at 1718 Second Street, N. W., together with all tfie house¬ 
hold furnishings and effects; the wife to assume tlie obliga¬ 
tions of said property, including notes, interest, taxes, etc. 
Taxes which have accrued prior to 1st half of 1^33 both 
general and special to be assumed by Thomas W. Parks. 

Conditioned upon the faithful and prompt prom- 
33 ise by Thomas W. Parks of his agreements herein 
contained, Mrs. Ethel M. Parks agrees that she will 
support and maintain the children of the parties jiereto in 
a suitable and proper manner, until each child arrives at 
the age of 21 years; that she will not in any manner con¬ 
tract any debts or incur any liabilities in respect to said 
children or otherwise which might in any way h& charge¬ 
able to Mr. Thomas W. Parks; and that she will hot insti¬ 
tute or cause to be instituted against Mr. Thomas W. Parks 
any legal proceedings for the support of herself or said 
children, provided, however, that Thomas W. Pafks shall 
fail promptly to carry out the terms in accordance with his 
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agreements herein contained or promptly perform all the 
agreements on his part to be performed, she may enforce 
any lawful remedy or remedies for the support of herself 
and said children whether by obtaining necessaries on the 
credit of Thomas W. Parks or by judicial proceedings for 
alimony or otherwise as she may deem possible. 

Except as herein otherwise provided each of the parties 
hereto releases and discharges the other from all obliga¬ 
tions of support and maintenance and from all other claims, 
rights and duties arising out of the marital relationship. 

Each of the parties hereto agrees upon the request of 
the other to duly execute and acknowledge any and all 
deeds or other instruments of release or conveyance to en¬ 
able each other to sell, convey, or otherwise dispose of, or 
to deal with his or her own real property free from any 
apparent right of inchoate dower. 

Except as herein otherwise provided each of the parties 
hereto agrees that the other shall have the full and unre¬ 
stricted right and power to dispose of all of his or her 
property, real and personal, that is hereafter acquired after 
the date of signing this instrument. 

In consideration of any petition for a divorce now pend¬ 
ing or which may be filed, either party hereto shall for any 
cause obtain a divorce from the other, the provisions 
34 of this agreement shaU be embodied in the decree of 
divorce. 

IN WITNESS WHEREOF, the parties hereto have wit¬ 
nessed this agreement in duplicate on the date and year 
first above written. 

Signed and acknowledged on the 25th day of November 
at Washington, D. C. 

ETHEL M. PARKS 

JOHN H. WILSON 
Witness 

THOMAS W. PARKS 


L. LEONARD BUTLER 
Witness 


Insert: 

It is understood that there is only one trust on premises 
1718—2d Street, N. W., and that Thomas W. Parks agrees 
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to pay Mrs. Parks’ attorney, John H. Wilson, a Reasonable 
fee for his services. ! 

ETHEL M. PAEKS 
THOMAS W. PARKS 

Fee received in full. 

11/25/32 John H. Wilson, Atty., 

503 D Street, N. W., 

Washington, D. C. 

35 Filed Jul. 18, 1934 Frank E. Cunninghhm, Clerk. 
In the Supreme Court of the District of Columbia. 

Equity No. 57,216. I 

Ethel M. Pabks 
vs 

Thomas W. Parks : 

i 

Order of Contirmance, \ 

I 

Upon motion of the Defendant, the Rule, requesting a 
temporary Restraining Order and the rule requesting ali¬ 
mony is hereby continued to Wed., July 25th, at| 10 o’clock 

a.m. 

By the Court, 

PEYTON GORDON 

Justice. 

i 

36 Filed Jul. 25, 1934 Frank E. Cunninghhm, Clerk. 

I 

In the Supreme Court of the District of Columbia 

i 

Holding an Equity Court. j 

j 

Equity No. 57,216. | 

Ethel M. Parks, 1718 Second Street, N. W., Plaintiff. 


Thomas W. Parks, 207 Florida Avenue, N. W., t)efendant. 

Order Contirming the Pules to Show Cause. 

Upon motion of the plaintiff, the defendant agreeing 
thereto, it is by the Court this 25th day of July, 11934, 
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OEDERED, That the hearings on the Rules to Show 
Cause herein are continued to Thursday, July 26, 1934. 

By the Court: 

PEYTON GORDON 

37 Filed Jul. 25, 1934 Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia 

Holding an Equity Court 
Equity No. 57,216 

Ethel M. Parks, 1718 Second Street, N. W., Plaintiff 

vs. 

Thomas W. Parks, 207 Florida Avenue, N. W., Defendant. 

Answer to Affidavit and Rule to Show Cause 

Comes now the defendant, Thomas W. Parks, and for 
answer to the affidavit and the rule to show cause why he 
should not be ordered to pay the plaintiff alimony pendente 
lite and shows to the Court as follows: 

He admits that he entered into a voluntary separation 
agreement to pay the plaintiff $100.00 per month and al¬ 
leges the fact to be that the $100.00, as shown by the terms 
of said agreement, in addition to being for the care and 
support of the plaintiff and their children was to be used 
for paying the interest on the notes secured on premises 
occupied by the plaintiff, taxes, and for the general upkeep 
of said premises. That by the terms of said agreement the 
plaintiff was to assume all of the obligations incident to 
the premises which were, together with the household fur¬ 
nishings and effects, to be retained by the plaintiff; that not¬ 
withstanding the terms of the said separation agreement 
the plaintiff has refused to pay the said taxes, although the 
defendant has given her the money for such* purpose; and, 
further the plaintiff has failed to keep up the interest on 
the notes secured on the said premises, thus placing this 
responsibility and obligation upon the defendant who has, 
notwithstanding the fact that said interest was to be paid 
by the plaintiff, paid it himself. 

He denies that he is $424.00 in arrears and avers 

38 that by virtue of having paid the interest amounting 
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to $630.00 he has more than met his obligations lin accor¬ 
dance with the said separation agreement. | 

And further replying to said affidavit and rule to show 
cause, he denies that the plaintiff by virtue of apy failure 
of his was unable to pay carrying charges on her Home, and 
specifically denies that unless she obtains an order of the 
Court at once she will lose her home, as by her allbged, but 
alleges the fact to be that the interest on the note^ secured 
on these premises has been paid up to August 1934 by 
this defendant. He denies that he has an income! of about 
$6,000 a year as a lawyer and real estate broker, but al¬ 
leges the fact to be that although he is a member pf the bar 
of the District of Columbia, his income from hig practice 
is practically negligible and that Kis only income for the 
present is that which he receives as a real estate agent, 
which by no means amounts to $100 per month, ajad denies 
that he has refused to make payments to the plaintiff be¬ 
cause she seeks to block their (fivorce in Cleveland, Ohio. 

And further answering said rule he alleges tHe fact to 
be that he and the plaintiff are the joint owners of the 
premises which have been occupied exclusively by the plain¬ 
tiff since on, to wit, April 18, 1932; said premises consists 
of seven rooms and bath with all modern improvements, 
including a garage; that plaintiff sublets a portion of the 
house and rents the garage from which she received, ac¬ 
cording to defendant’s information and belief, the sum of 
$35.00 per month; that the plaintiff herself enjoys good 
health and is in such physical condition that if shO obtained 
employment would be able to support herself and assist in 
the support of their two children, namely, Dorothy’ who will 
be 19 years old in October, 1934, and THomas, who is now 
16 years of age, both of whom enjoy good healtH and are 
physically able to support themselves; that Thon^as is em¬ 
ployed in the office of defendant on a part time basis, 
39 for which he receives practically sufficieht to take 
care of himself and is in no way dependent! upon the 
plaintiff for support. 

And further answering said rule the defendaijit alleges 
the fact to be that he was forced and practically driven from 
his home by the plaintiff and that, although he has desired 
to become reconciled, the plaintiff has repeatedly declared 
that she has no intention of living again with the defendant 
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and this defendant alleges the fact to be that her intention 
is to destroy his business and to generally discredit him 
with all of his clients and the public generally, and that his 
belief in this matter is supported by the allegations set 
forth in the answer to the bill of complaint herein filed. 

Wherefore he prays that the rule to show cause be dis¬ 
charged. 

THOMAS W. PARKS 

District of Columbia, ss : 

Thomas W. Parks, being first duly sworn on oath de¬ 
poses and says that he has read the foregoing answer by 
him subscribed and knows the contents thereof; that the 
matters and things therein stated of his personal knowl¬ 
edge are true, and those stated upon information and belief, 
he believes to be true. 

THOMAS W. PARKS 

Subscribed and sworn to before me this 25th day of July, 
A. D., 1934. 

GLADYS E. McGAFFEY 

(Seal) Notary Public 

PHILIP W. THOMAS 
GEORGE A. PARKER 
Attorneys for Defendant^ 

1214 You Street, N. W. 

40 Filed Jul. 26,1934. Frank E. Cunningham, Clerk 
In the Supreme Court of the District of Columbia 
Holding an Equity Court. 

Equity No. 57,216. 

Ethel M. Parks, 1718 Second Street, N. W., Plaintiff 

vs 

Thomas W. Parks, 207 Florida Avenue, N. W., Defendant, 

Temporary Injunction and Order Fixing Alimony. 

Upon consideration of the Rule to Show Cause herein 
and the plaintiff’s verified Petition and Affidavits in sup¬ 
port thereof, it is by the Court this 26th day of July, A. D., 
1934, 
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ADJUDGrED, ORDERED and DECREED, That the de¬ 
fendant, Thomas W. Parks, be and he hereby is restrained, 
during the pendency of this cause, from proceeding with 
divorce proceedings entered by him against this! plaintiff 
in Cleveland, Cuyahoga County, Ohio; and it is fhrther 
ADJUDGED, ORDERED and DECREED, Thdt the de¬ 
fendant, Thomas W. Parks, pay to plaintiff the sum of One 
Hundred dollars ($100.00) per month for the support of 
herself and minor children. Said payments to ibe made 
bi-monthly, through the office of plaintiff’s attorney, John 
H. Wilson, 503 D Street, Northwest, the first payment of 
fifty dollars ($50.00) to be made on August 1, 1934. 

By the Court: 

PEYTON GORDON 

Jusl^ice, 

I Consent: 


Attorney for Defendant, I 

41 Filed Oct. 30,1934 Frank E. Cunningham, plerk. 

In the Supreme Court of the District of Columbia! Holding 

an Equity Court | 

Equity No. 57,216 | 

Ethel M. Parks 1718 Second Street, N. W. Plaintiff 

vs. I 

Thomas W. Parks 207 Florida Avenue, N. W. Defendant. 

I 

Petition for Rule to Show Cause \ 

Ethel M. Parks being first duly sworn according to law 
deposes and says that heretofore the Court ordered the de¬ 
fendant, Thomas W. Parks, to pay to her the suin of one 
hundred dollars ($100.00) per month as temporary ali¬ 
mony. But notwithstanding said order, the defendant is 
now in errars dollars ($l50.00) al¬ 
though fully able to pay. | 

Petitioner therefore prays that a rule be issued, requir¬ 
ing the defendant, Thomas W. Parks, to show cause why he 
should not be adjudged in contempt. 

ETHEL M. PARKS 
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District of Columbia, ss : 

I, Ethel M. Parks, being first duly sworn on oath depose 
and say that I have read the above Petition for Rule to 
Show Cause by me subscribed, and know the contents 
thereof; that the statements therein made upon my per¬ 
sonal knowledge are true, and those made as upon informa¬ 
tion and belief, I believe to be true. 

ETHEL M. PARKS 

Subscribed and sworn to before me this 19th day of Oc¬ 
tober, 1934. 

(Seal) ETHEL A. FORREST 

JOHN H. WILSON, 503 D St., N. W., 

Attorney for Plaintiff, 

42 Filed Nov. 2,1934 Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia 
the 2nd day of November 1934 

Equity No. 57,216 

Docket No. 

Ethel M. Parks 
vs. 

Thomas W. Parks 

The Clerk of said Court will enter my appearance for 
plaintiff in the above entitled cause. 

JAMES G. DANCE 
Attorney. 

Woodward Bldg. 

43 Filed Nov. 2,1934 Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia 

No. 57,216 

• Ethel M. Parks, Plaintiff, 

vs. 

Thomas W. Parks, Defendant. 

Rvle to Show Cause 

Upon consideration of the petition of tlie plaintiff here¬ 
tofore filed and the affidavit filed this 2nd day of November, 




35 


THOMAS W. PARKS VS. ETHEL' M. PARKS. 

1934, it is by the Court this second day of November, 1934, 
ordered that the defendant Thomas W. Parks be and he is 
hereby directed to show cause, if any he has, bn the 9th 
day of November, 1934, at ten o’clock A. M., as soon 
thereafter as counsel can be heard, why he should not be 
adjudged in contempt for failing to abide by thb Order of 
this Court passed on the 26th day of July, 1934; provided, 
however, that a copy of this order be served on ^&id defen¬ 
dant at least two clear days before the return, da^ hereof. 

F. DICKINSON LETTS 
Justice. I 

Served a copy of the above rule on Thomas IW. Parks 
Nov. 3,1934—^Personally. | 

JOHN B. COLPOYS, | 

TJ. 8. Marshal in amd for the 
Dist. of Columbia. I 

By M. P. PATTON | 

Deputy U. S. Marshal. B 

44 Filed Nov. 2,1934 Frank E. Cunninghan^ Clerk. 

In the Supreme Court of the District of Coli^mbia 
Ethel M. Parks, Plaintiff, \ 


vs. 

Thomas W. Parks, Defendant. 
No. 57,216 

Affidavit as to Arrears of Alimony 


District of Columbia, ss : 

Ethel M. Parks being first duly sworn according to law 
on oath deposes and says that she is the plaintiff in the 
above-entitled cause; that notwithstanding the order of this 
Court passed on the 26th day of July, 1934, the defendant 
has failed to abide by same and is now in arrears to the 
amount of $185.00; that the plaintiff has no income or 
source of income excepting the sum of $10.00 per month 
which she receives from a woman who rooms in the house, 


and that on yesterday October 31, a sign was tacked on the 


premises indicating that the property will be sold 


at auction 
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on November 12, 1934, and that, therefor, plaintiff is in 
danger of being ejected from the premises vrith her two 
children, both of whom are attending school and depend on 
plaintiff for their board and lodging; that the defendant 
continues to maintain a large and prosperous real estate 
and law business, employing nine persons as clerks or sales¬ 
men; that he has purchased a new Auburn automobile and 
is living in apparent luxury, whereas, the plaintiff and her 
children are destitute and depending on the charity of their 
friends for their support. 

ETHEL M. PAEKS 

Subscribed and sworn to before me this 1st day of No¬ 
vember, A. D. 1934. 

GAEL M. WEIGAL 

(Seal) Notary Public, D, C. 

45 Filed Nov. 9,1934 Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia 
Holding an Equity Court. 

Equity No. 57,216 

Ethel M. Paeks 1718 Second Street, N. W., Plaintiff 

vs. 

Thomas W. Paeks 207 Florida Avenue, N. W. BefendaM, 
Answer to Affidavit and Buie to Show Cause 

For answer to the plaintiff’s affidavit and the rule to 
show cause filed herein on the second day of November, 
1934, the defendant shows to the Honorable Court as fol¬ 
lows : 

The defendant admits that he is in arrears in his pay¬ 
ment of alimony herein, but denies that he maintains a 
large and prosperous law and real estate business and de¬ 
nies that he employs nine persona as clerks and salesmen 
and denies that he is living in apparent luxury, and further 
denies that the plaintiff and children are in destitute cir¬ 
cumstances and dependent on the charity of their friends 
for their support. And for a more affirmative answer to 
the plaintiff’s affidavit and rule to show cause, alleges that 
he has made every effort humanly possible to comply with 
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the order of the Honorable Court, and that it is Ms inten¬ 
tion and desire to at all times obey the orders of tjie court; 
that in an effort to make his payments in accordance with 
the decree of the Court and to maintain and cohduct Ms 

I 

business he has been forced to borrow to the limit of Ms 
ability; that as early as November 1932, he voluntarily en¬ 
tered into an agreement with the plaintiff whereby he un¬ 
dertook to make a monthly allowance to her in the sum of 
$ 100 . 00 , which according to the agreement was tb be used 
by the plaintiff to take care of all the expenses, including 
taxes and interest on the premises wMch she now occupies; 
that immediately after such agreement was affected the de¬ 
pression began to seriously affect sales of residential 
46 real estate for colored persons, in wMch tMs defen¬ 
dant specializes, and that within three andj one-half 
months thereafter—^in March, 1933, the banking holiday 
came, which caused the closing of the only colore(|. bank in 
the city, which naturally affected his business aiid credit, 
all of which was followed by a fifteen per cent pay slash, 
which affected federal and District employees, all i of wMch 
resulted in the diminution of the defendant’s business to the 
vanisMng point. I 

That in the month of September, 1933, the defendant’s 
business and financial condition had reached su 0 h a low 
point that he found it impossible to meet Ms current opera¬ 
tion expenses and that he, thereupon, requested the plain¬ 
tiff to execute a deed of trust to enable him to borrow the 
sum of $ 1100.00 on the defendant’s office property; that 
about two weeks thereafter he consulted plaintiff’s! attorney 
and the plaintiff thereupon executed the trust, but because 
of the delay on the part of the plaintiff in giving! her con¬ 
sent he was unable to borrow on that security. However, 
defendant was successful in borrowing upon two personally 
indorsed notes, the sums of $500.00 and $300.00 from a 
friend and client respectively; the $500.00 note bbing pay¬ 
able in two installments—$200.00 December 16, 1933 and 
$300.00 February 16, 1934, there now remains ah unpaid 
balance on this note of $250.00; that in July, 1934-, he bor¬ 
rowed the further sum of $1,000.00 with wMch to Meet the 
interest on the first trust secured in premises iNo. 207 
Florida Avenue, Northwest, amounting to $229.50 and to 
make overdue payments on the second trust noth and to 
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take care of some of the prior loans and expenses which 
threatened to wreck his business; and that further he has 
been compelled to borrow upon his life insurance policies to 
the full limit of their loan value. 

That notwithstanding the fact that he has borrowed to 
the full limit of his credit and is heavily in debt and unable 
to meet his current obligations, the payments on account of 
the first trust amounting to $7650.00 secured on premises 
No. 207 Florida Avenue, Northwest, are now more 
47 than $400.00 in arrears and that the second trust of 
$1,700.00 is also in arrears; that the semi-annual in¬ 
terest on said premises has been past due since October 
21st; that he has been unable to pay taxes on any of his 
property for more than two years and that the same are due 
for 1932, 1933, 1934, and the first half of 1935; and that the 
holder of the second trust on premises 207 Florida Avenue 
has threatened to foreclose or in lieu thereof to accept the 
deed for this property and permit the defendant to have a 
lease. He admits that the property occupied by the plain¬ 
tiff is being advertised for sale by the holder of the first 
trust, but avers that he has done all within his power to 
prevent such; that he paid the holder of said trust the sum 
of $60.00 on account of the semi-annual interest on Sep¬ 
tember 1, 1934, for the purpose of securing the interest of 
the plaintiff and himself, and that he has endeavored to 
persuade the plaintiff to co-operate with him in an effort to 
secure the property or to take whatever other steps pos¬ 
sible to prevent the embarrassment of having the property 
sold and that to that end he offered to convey his entire in¬ 
terest to the plaintiff; but that the plaintiff refused to ac¬ 
cept any of these offers stating that she did not want the 
property and did not care anything about the embarrass¬ 
ment, that all she wanted was money and that she intended 
to do whatever she could to embarrass him, the defendant. 

That the defendant has ever done his best to comply with 
the order of the Court and that when he found himself get¬ 
ting behind he wrote a letter under date of October 20th, 
advising the plaintiff’s attorney that he was sending the 
plaintiff the sum of $10.00 at that time and that he was get¬ 
ting settlement on sales in the District Title Company’s of¬ 
fice of cases No. 221,171, 172 at which time he would make 
substantial payment; that since that time report has been 
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had on one of these cases, which discloses that ther^ are cer¬ 
tain minors who have interest in this property and which 
will, apparently, preclude the consummation of this sale at 
this time and that the defendant in an effort; to hast- 

48 ily conclude the transaction had ordered the exami¬ 
nation of title at his own cost and he will haye to pay 

said expenses and charges out of his personal fupds; and, 
further, that if the other sale is to be consummated in all 
probability this defendant will be compelled to take a note 
for his commission. I 

And further answering plaintijff’s rule the defendant al¬ 
leges that his son is of the age of 17 years and, although a 
student in the Manual Training School, by his I industry 
earns practically sufi&cient with the aid of this defendant 
to take care of himself; that the daughter is 20 yea|rs of age, 
is not in school, and is now according to his information 
and belief, engaged to be married within the very near fu¬ 
ture, and that she is indolent and is encouraged to laziness 
and thriftlessness by her mother, who, together with his 
daughter spends most of her time lounging about fhe house, 
doing nothing more than sleeping, eating and entertaining; 
that the plaintiff enjoys good health and is physi^lly able 
to earn a livelihood; that answering plaintiff^s allegation 
concerning the employment of a number of persons as 
clerks or salesmen, this defendant denies that he employs 
such, but alleges the facts to be that he permits the sales¬ 
men the use of his office with the understanding that in case 
a sale is made by either of them, he is to be given a certain 
percentage of their commission; that the income, however, 
from this source has been practically nil for the| last sev¬ 
eral years; and further that his business has alsQ suffered 
considerably because of the fact that the plaintiff has fre¬ 
quently entered the premises and made insulting remarks 
about persons whom she found therein and has otherwise 
done all within her power to embarrass and disgrace him, at 
times boasting of her intention of completely wrecking him. 

That the new automobile alleged to have been purchased 
by the defendant was obtained by him by exchanging his old 
much larger and more expensive car for this smialler car, 
and that he was prompted and persuadedi to do so 

49 because of the tremendous and impossib^le repair 
bill; that this car is necessary in his busmess and 
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that the upkeep and maintenance is decidely cheaper than 
that of the old car, which he turned in for the new one; that 
no down payment was made and that he was given two 
years in which to pay for the same. 

That as an evidence of his financial situation and in sub¬ 
stantiation of the allegations regarding the same hereinbe¬ 
fore made the defendant sets forth the following statements 
of his receipts and expenditures since August 1,1934. This 
statement in brief shows that the defendant has received 
from ail sources for the three months the sum of $1,626.63 
and that he has been compelled to spend for the operation 
of his business and on account of the order herein, the sum 
of $1,918.25, and that over the period of three months he 
has a deficit of $291.62 


EXPENSES 


Aug. 1, P. A. Tolson, car repairs $ 49.60 

1, Jones, gas and oil 30.50 

2, New England Life Ins. Co. 1.95 

2, Post Advertising 8.75 

4, E. M. Parks $50.00; K. Tignor, salary $12 62.00 

Office maintenance, cleaning etc. 15.00 

L. Butler on acct. V 2 com. 1907 11th St. 10.00 

5, Warrenton Motors Co. 5.00 

Eoom, board and laundry 30.00 

6, Chas. H. Robinston on acct, note 50.00 

7, L. Butler on acct. % com. 1907 - 11th St. 12.00 

8, L. Butler on acct. % com. 1907 - 11th St. 15.00 

9, Telephone 31.01 

Amer. Sec. & Tr. Co. 2d trust 60.00 

10, % com. H. S. Penn, Brookland sale 77.50 

11, K. Tignor, salary 12.00 

L. Butler on acct. % com. 1907 11th St., 20.00 

13, L. Butler on acct. % com. 1907 11th St., 13.00 

18, K. Tignor, salary 12.00 

17, Clayton, sign 2.75 

E. M. Parks 50.00 

21, Stamps 2.00 

24, Telephone 25.68 

25, News, advertising 1.35 

Star advertising 38.42 

K. Tignor, salary 12.00 
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i 

27, L Butler, on acct. % com. 1907-lltli St., I 

2, L. Butler, on acct. % coul sale 1907-litli 

St. I 

Sept. 1, Renewal of trust 1718-2d St., (Home) j 

4, K. Tignor, salary 

5, Office maintenance, cleaning, etc I 

Electricity I 

L. Butler on acct. % com. 1907 - llth St. | 
Jones, gas and oil I 

6, Warrenton Motors 

50 Sept. 6, Waple & James, Ins. Office clerk I 

Evening Star i 

Hamilton Printing I 

6, Chas. H. Robinston on acct. note 

7, L. Butler, on acct. % com. 1907 - llth Stt 
Water rent 

News, advertising : 

8, K. Tignor, salary 

Room, board and laundry i 

12, E. M. Parks 

15, Car note i 

' j 

Telephone 

17, Amer. Sec. & Trust Co., 2d trust | 

K. Tignor, salary 

18, L. Butler on acct. % com. 1907-llth St., & 

sale of note to Jones 

21, Stamps 

22, Post paper | 

K. Tignor, salary | 

•^24, Hecht Co. 

26, L. Butler on acct. sale of note to Jones i 

28, News, advertising | 

Butler on acct. sale note to Jones 

K. Tignor, salary | 

Oct. 1, Room, board and laundry ' 

Premium, Mutual Benefit 
Rental agreements & Summonses 

3, Washington Post, advertising | 

Butler on acct. sale note to Jones ' 

4, Chas. H. Robinston on acct, note | 

Office Maintenance, cleaning etc. 

Butler on acct. sale note to Jones 


10.00 

17.00 
60.00 
12.00 
15.00 
9.42 
12.00 
36.80 
5.40 
$ 11.40 
.60 
8.75 
50.00 
3.00 
14.49 

1.35 
12.00 
30.00 
50.00 
38.25 
25.68 
60.00 
12.00 

18.00 

2.00 

.15 

12.00 

30.00 

75.00 

3.35 
1.00 

12.00 

30.00 

17.00 

4.00 

11.97 

3.00 

50.00 

15.00 

1.00 
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5, Literary Digest 6.00 

6, K. Tignor, salary 12.00 

Evening Star .65 

Stamps 2.00 

7, New England Ins. Int. on loan 11.46 

9, Brown, signs 4.00 

20, E. M. Parks 10.00 

12, Butler on acct. sale note to June 10.00 

13, News, advertising 2.26 

K. Tignor, salary 10.00 

15, Butler on acct. sale note to Jones 4.00 

Car note 38.25 

18, Butler on acct, sale note to Jones 6.03 

20, Second trust holder, taxes 132.00 

Amer. Sec. & Tr. Co., 60.00 

Butler on acct. sale note to Jones 5.00 

K. Tignor, salary 12.00 

24, Mutual Life Ins. Co. 9.52 

25, Butler on acct. sale note to Jones 27.00 

26, Butler on acct. sale note to Jones 30.00 

27, Butler on acct. sale note to Jones 42.50 

E. M. Parks 5.00 

29, Telephone 38.46 

K. Tignor, salary 12.00 

Nov. 1, L. Butler on acct. sale of note to Jones and 

discount of Gordon note 25.00 

Note: Defendant sent plaintiff $10.00 Friday, November 
2d, the day previous to the citation for contempt service. 

51 INCOME 

Aug. 4, Williford for adds $ .60 

6, Dist. Title Co. re 1907 - 11th St., 252.73 

10, Commission, Brookland Lot sale 155.00 

14, Rent 207 Fla Ave. (upstairs) 55.00 

15, % payment on Gordon note, com. 5.00 

27, Realty Appraisal re: conveyancing 5.00 

31, Rent commission 141.25 

Notary fees 2.25 

Legal fees (Armstrong) 5.00 

Sept. 5, Sale Butler’s note to Jones 150.93 

8, % payment McConnell note, com 5.00 
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Oct. 


15, Williford, add 

% payment Gordon note, com. 

% payment Ensh note 
18, Discount of Butler’s Gordon note 
22, Rent 207 Fla Ave., (upstairs) 

30, Rent commission 
Notary fees 

Legal fees (Thompson and Davis) 
6, WiUiford, add 
10, % payment Rush note 

Net Co. Smoot sale, 1214 Irving St. 
18, Discount of Jackson note 
26, Rent 207 Fla. Ave., (upstairs) 


.60 

5.00 

2.00 

141.82 

55.00 

156.25 

3.00 

15.00 

1.20 

2.00 

50.00 

190.00 

55.00 


20, 

Net Co. Helms sale, 1243 Kenyon St., 

; 10.00 

31, 

Rent commission 


1 166.26 


Notary fees 


5.75 


August 

September 

1 

October 

Expenses 

$674.51 

$621.64 

$622.10 

Receipts 

621.83 

524.60 

1 480.20 

Deficits 

52.68 

97.04 

141.90 


WHEREFORE, the defendant having fully answered the 
plaintiff’s affidavit and rule to show cause he prays that 
the same be discharged; and further, that the amount of 
alimony fixed by the order of July 26,1934, be reduced to a 
sum not exceeding $50.00 per month. | 


THOMAS W. PARKS 

I 

District of Columbia, ss : 

! 

Thomas W. Parks, being first duly sworn on oath deposes, 
and says that he has read the foregoing answer by Mm sub¬ 
scribed and knows the contents thereof; that the mat- 
52 ters and things therein stated of his personal knowl¬ 
edge are true, and those stated upon information and 
belief, he believes to be true. | 

THOMAS W. PARKS 
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Subscribed and sworn to before me this 8tb day of No¬ 
vember, A. D., 1934. 

GLADYS E. McGAFFEY 
(Seal) Notary Public 

PHILIP W. THOMAS 
GEORGE A. PARKER 
Attorneys for Defendant 
1214 You, Street, N. W. 

53 In the Supreme Court of the District of Columbia 

Holding an Equity Division. 

Equity No. 57,216 

Ethel M. Parks 


vs. 

Thomas W. Parks 

Clay Beckley, 149 You St., N. W. summoned as a witness 
for the Equity Division No. 2. 
the 2nd day of May, A. D. 1935. 

FRANK E. CUNNINGHAM, 
Cleric, 

By: WMS. F. LEMON, 
Assistant Cleric. 

54 Filed May 8, 1935 Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 

Equity No. 57,216 

Ethel M. Parks, Plaintiff, 

vs.. 

Thomas W. Parks, Defendant. 

Final Decree Awarding Divorce 
A Mensa Et Thoro 

This cause coming on to be heard at this term of Court 
upon the Bill of Complaint filed herein by Ethel M. Parks, 
plaintiff, and the answer of the defendant, Thomas W. 
Parks, and testimony having been taken in open Court in 
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% 

support of the pleadings, after consideration whereof the 
Court being of the opinion that the allegation of desertion 
has been duly sustained, it is by the Court this 8th day of 
May, A. D. 1935, | 

I 

ADJUDGED, ORDERED, and DECREED: I 

I 

! 

1. That the plaintijff be and she is hereby awarded a 
divorce a mensa et thoro from the defendant. 

2. That the permanent custody and control of the minor 
children Dorothy Parks and Thomas Parks, be land the 
same are hereby awarded to the plaintiff with the Iright in 
the defendant to visit said children at all reasonable times. 

3. It is further ordered that the defendant be ajpid he is 
hereby directed to pay to the plaintiff the sum hd is now 
paying, i. e., the sum of $15.00 per week for the support of 
plaintiff and said minor children, besides an amouht equal 
to costs incurred by plaintiff in the prosecution of this suit. 

4. It is further ordered that the defendant I pay to 

Leonard A. Block the sum of $150.00 for his serv- 

55 ices rendered in this cause. 

F. DICKINSON LETTS 
Justice, I 

The defendant waives his right | 

to appeal from this decree. 

GEORGE A. PARKER I 

Attorney for Defendant. 

56 Filed Aug. 2, 1935 Frank E. Cunningham, 

Clerk. i 

Denied W. P. O’Donoghue, J. 9/18/35 

In the Supreme Court of the District of Columbia 

Equity No. 57,216 ■ 

i 

Ethel M. Parks, Plaintiff I 

vs. I 

I 

Thomas W. Parks, Defendant. 

Motion for Deduction of Alimony 

Thomas W. Parks respectfully shows to this Hohorable 
Court as follows: I 
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1. That he is the defendant in the above entitled cause 
and files this petition in his own behalf. 

2. That heretofore and on to wfit, the 8th day of May 1935, 
an Order was passed herein requiring the defendant to pay 
to the plaintiff the sum of Sixty Dollars ($60.00) per month 
as alimony and support money for the plaintiff and two 
minor children, both of whom were at that time in the cus¬ 
tody of'the plaintiff. That thereafter and on to wit, the 
30th day of June, 1935, by reason of alleged cruelty and 
abuse to one of the minor children, Thomas W. Parks, Jr., 
the said minor child left the home and abode of the plaintiff 
and came to the home and abode of the defendant. That 
since the date aforementioned the said minor child has 
secured from the home of the plaintiff his wearing apparel 
and effects and has permanently come and made his home 
and abode with the defendant. By reason of the change of 
circumstances the obligations and maintainence of the said 
minor child has been transferred from the plaintiff and is 
chargeable to the defendant. That as aforesaid the forego¬ 
ing award of Sixty Dollars ($60.00) per month was based 
upon the support of three (3) persons, the plaintiff and two 
minor children of the respective ages of 20 and 17 years, the 
aforementioned Thomas W. Parks, Jr., being 17 years of 
age. 

Wherefore the premises considered the petitioner 
57 prays: 

1. That the Order of this Court dated the 8th day 
of May, A. D., 1935, be amended so as to provide for the 
reduction of alimony of the plaintiff and her minor chil¬ 
dren. 

2. For such other and further relief as the nature of the 
case may require and to this Honorable Court may seem 
just and proper. 

THOMAS W. PAEKS 

Cobb, Howard & Hayes, 

JAMES A. COBB 
PERRY W. HOWARD 
GEORGE E. C. HAYES 

613 F St., N. W., 

Attorneys for Defendant. 

Filed Aug. 2, 1935. Frank E. Cunningham, Clerk. 
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District of Columbia, ss : | 

I 

I, Thomas W. Parks, being first duly sworn according to 
law on oath depose and say, that I have read the foregoing 
petition by me subscribed, and know the contents! therein, 
that the statements of fact therein as upon my personal 
knowledge are true and those made as upon information 
and belief, I believe to be true. 

' t 

THOMAS W. PARKS, | 

i 

Subscribed and sworn to before me this 2nd day of Au¬ 
gust, A. D., 1935. ! 

SAMUEL E. LACY | 

(Seal) Notary Public, D, 0. I 

I 

58 Filed Aug. 2,1935 Frank E. Cunningham, Clerk. 

i 

In the Supreme Court of the District of Columbia 

Equity No. 57,216 I 

I 

Ethel M. Pabks, Plaintiff | 

vs. I 

Thomas W. Parks, Defendcmt | 

Motion 

j 

Comes now the defendant by his attorneys and ifioves the 
Court to amend the Order of this Court dated th^ 8th day 
of May, A. D., 1935, so as to provide there in for: a reduc¬ 
tion of alimony heretofore awarded the plaintiff for the 
support of herself and minor children. 

i 

GEOEGE E. C. HAYeIs 

I 

Lenoard Block, Esq., | 

Woodward Building, i 

Washington, D. C. I 

I 

Dear Sir: 

Please take notice that the points to be submitted in sup¬ 
port of this motion and the authorities intended tp be used 
are attached hereto. The Rules of the Courts requires that 
if you oppose the granting of this motion you shall within 
five (5) days from the date of service of a copy Of the at¬ 
tached and foregoing motion upon you or such further time 
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as the said Court or that the parties to this suit may agree 
upon file in reply with the clerk of this Court a statement 
of the points in authorities upon which you rely and serve 
a copy thereof upon the counsel of the defendant. 

GEORGE E. C. HAYES 

59 Filed Aug. 2,1935 Frank E. Cunningham, Clerk. 
In the Supreme Court of the District of Columbia 

Equity No. 57,216 

Ethel M. Parks, Plaintiff 
vs. 

Thomas W. Parks, Defendant 
Points in Authorities 

It is within the discretion of the Court to decrease the 
alimony as provided for by the statute made and provided 
see section 975 and 978 of the D. C. Code. 

COBB, HOWARD and HAYES 
By: GEORGE E. C. HAYES 
Attorneys for Defendant, 

613 F St., N. W. 

Service of the foregoing Motion and points in authorities 
acknowledged this 2nd day of August, 1935. 

JAMES G. DANCE 

60 Filed Aug. 15, 1935 Frank E. Cunningham, 
Clerk. 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 

Equity No. 57,216 

Ethel M. Parks, Plaintiff, 
vs. 

Thomas W. Parks, Defendant. 

Affidavit 

District of Columbia, 55: 

Dorothy E. Parks being first duly sworn according to 
law, on oath deposes and says that she is the minor daugh- 
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ter of plaintiff and defendant; that she has been ad^sed as 
to the allegation of her father to the effect that her brother, 
Thomas W. Parks, Jr., stated that he left the home he was 
occupying with his mother and alBSant because of the cruelty 
and abuse; that she was present on or about July 15, 1935, 
at the home of her mother when her brother state(^ to affi¬ 
ant’s mother “I don’t see how my father can say| that as 
you’ve never been mean to me ’ ’, and that on other occasions 
when her brother has said ‘‘I don’t know why my father 
would say anything about my leaving because of cruel 
treatment, because it isn’t so. ’ ’ | 

X DOROTHY E. PARKS I 

1 

Subscribed and sworn to before me this 14th| day of 
August, 1935. 

RUBY J. PETERSON 
(Seal) Notary Public, D, C. 

61 Filed Aug. 15, 1935 Prank E. Cunningham, 
Clerk. 

In the Supreme Court of the District of Colun^hia 
Holding an Equity Court 

Equity No. 57,216 | 

Ethel M. Pabks, Plaintiff, | 

vs. I 

j 

Thomas W. Pabks, Defendant, | 

I 

Reply to Motion for Reduction of Alimony, 

The Answer of Ethel M. Parks, plaintiff in thfe above- 
entitled cause, to the Motion of the defendant for the reduc¬ 
tion of alimony, respectfully shows to this Honorable Court 

as follows: I 

1. That on the 8th day of May, 1935, a decree was passed 
by this Honorable Court awardiug the plaintiff a divorce 
a mensa et thoro, the Court finding that the defendant had 
unlawfully deserted the plaintiff, and that by the terms of 
said decree, plaintiff was awarded the permanent | custody 
of the two minor children of the marriage, Dorothy Parks, 
aged 19 years and Thomas W. Parks, Jr., aged 17 y^ars, 
said Order likewise providing that defendant continue pay- 
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ing to the plaintiff the sum of $15.00 per week, besides 
plaintiff ^s costs. 

2, That she expressly denies that on the 30th day of June, 
1935, Thomas Parks, Jr., minor son of plaintiff and defen¬ 
dant, left her home by reason of any cruelty and abuse, and 
avers the fact to be that when the said Thomas W. Parks, 
Jr. was informed of said allegation, he stated to the plain¬ 
tiff in the presence of his sister ‘‘I don’t see how my father 
can say that as you’ve never been mean to me. ’ ’ That plain¬ 
tiff further states on information and belief that for several 
months prior to the time that her son left to live with his 
father, the father had been urging him to leave and the de¬ 
fendant had employed the boy in his office where he was 
permitted certain freedom in his actions that plaintiff ob¬ 
jected to, including the use of defendant’s Auburn auto¬ 
mobile. 

62 3. The plaintiff and the daughter of the marriage 

live at the home of plaintiff’s mother and father, 
where they pay $20.00 for room rent and furnish their own 
food which costs at least a $1.00 per day, so that plaintiff 
and her daughter have only the sum of $10.00 to provide 
clothing, medical attention and incidentals, and that as de¬ 
fendant well knows, plaintiff is and has been for some time 
under the constant care of a physician, which entails con¬ 
siderable expense, most of which must be paid by her father 
as the amount defendant is contributing is absolutely inad¬ 
equate to provide for her maintenance; that prior to the 
time the son left the house, she had an additional amount 
per month from the boy, which sum she no longer has since 
he has left, so, whereas her income was $75.00, it is now the 
sum of $60.00 per month. 

4. That the defendant is a member of the Bar of this 
Court, has a lucrative real estate business where he em¬ 
ployees two female clerks, the minor son of the parties and 
has several associates in his office who pay him rent, so 
that as plaintiff is advised and believes, he has an income 
of not less than $4,000.00 per year. 

WHEREFORE, having fully answered, petitioner prays 
that said Motion be overruled. 

X ETHEL M. PARKS 

LEONARD A. BLOCK 

Attorney for Plaintiff, 
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Disteiict of Columbia, 5S : i 

Ethel M. Parks, being first duly sworn according to law, 
on oath deposes and says that she has read the fbregoing 
Answer by her subscribed and knows the contents thereof; 
that the matters and things therein set forth a are true to 
the best of her knowledge information and belief. ■ 

X ETHEL M. PAKKS 

I 

Subscribed and Sworn to before me this 14th| day of 
August, 1935. 

RUBY J. PETERSON ' 

(Seal) Notary Publicj D. C. \ 

63 Filed Aug. 27, 1935 Frank E. Cunningham, |Clerk. 


In the Supreme Court of the District of Coluihbia 
Holding an Equity Court 

Equity No. 57,216 I 

Ethel M. Paeks, Plaintiff \ 

vs. 

I 

Thomas W. Paeks, Defendant, 

Affidavit \ 


Disteict of Columbia, ss : 

' I 

Thomas W. Parks, Jr., being first duly sworn, according 
to law, deposes and says: That he is the infant son of the 
plaintiff and defendant herein; that he is seventeen (17) 
years of age. That on one occasion, to wit, June ^9, 1935, 
his mother became violently angry and enraged at| him be¬ 
cause he attempted to take the automobile and go for his 
father in accordance with his father’s request to return for 
him to take him to the station; that his mother became so 
angry and enraged that she threatened to hit him pver the 
head with a piece of metal pipe; that on several occasions 
prior thereto he had witnessed his mother, while angry, 
carry similar threats into execution; that he believing that 
his mother would carry out her threats against him; became 
alarmed and frightened and feared for his personal safety, 
and left the home to prevent receiving bodily h^-rm and 
injury, and went to the office of his father and remained 
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tliere all night. And he further says that he has read the 
affidavit filed herein by his sister, Dorothy; that the state¬ 
ments therein made by his sister concerning him are abso¬ 
lutely untrue; that he denies that he made the statements 
attributed to him as set forth in his sister’s affidavit. That 
he left his mother’s home because of the fear which he had 
that she would do him bodily harm, and he is still of that 
opinion, particularly now that things have developed as 
they have. He states that he voluntarily went to his father, 
as the natural person to whom he should turn, and 

64 has remained with him ever since; and he here ex¬ 
presses the preference of remaining in the home and 

under the custody of his father. 

THOS. W. PAEKS, JR. 

Subscribed and sworn to before me this 26th day of 
August, 1935. 

AUGUSTUS W. GRAY 

(Seal) Notary Public, D, C. 

65 Filed Sep. 19, 1935 Frank E. Cunningham, Clerk. 
In the Supreme Court of the District of Columbia 

Holding an Equity Court 
Equity No. 57,216 
Ethel M. Parks, Plaintiff 
vs. 

Thomas W. Parks, Defendant, 

Order 

This cause coming on to be heard on the Motion of the 
defendant to reduce the award of alimony heretofore de¬ 
creed in favor of the plaintiff, and having been argued by 
counsel, after consideration whereof, it is by the Court, 
this 19th day of September, A. D. 1935, 

ORDERED: that the said Motion be and the same is 
hereby over-ruled without prejudice. 

DANIEL W. O’DONOGHUE 
Justice. 

O. K. as to form 
GEORGE E. C. HAYES 
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66 


Motion to Dismiss BUI 
Filed June 10, 1936 


a Bill of 


Now comes the defendant, by her attorneys, ahd moves 
the Court to dismiss the Bill of Complaint ^ed lierein by 
the plaintiff on the following grounds: 

1. That the Bill of Complaint, purporting to be 
Eeview, does not state a cause of action cognizable in equity. 

2. That said Bill of Complaint shows on its fac6 that the 
plaintiff is not entitled to a review of the decre0 of this 
Court entered in Equity Cause No. 57216 on May 8, 1935. 

3. That said Bill of Complaint, and the exhibits [attached 
thereto, fail to show error apparent of record in t^e decree 
of this Court entered in Equity Cause No. 57216 oh May 8, 

1935. I 

4. That said Bill of Complaint does not state facts which, 
if true, would entitle the plaintiff to the relief prayed for 
in said bill. 

FEED B. EHODES 
COOPEE B. EHODES 
Attorneys for Defendant. 


Plaintiffs Opposition to Defendants Motion t& Dismiss 

Bill of Review 

I 

FHed June 19, 1936 | 


Now comes the plaintiff, Thomas W. Parks, by his at¬ 
torneys of record, and moves the Court to overrule the 
Motion To Dismiss filed herein by the defendant, 
67 Ethel M. Parks, assigning therefor the following 
grounds: 

1. Since paragraphs one (1), three (3) and fohr (4) of 
said Motion to Dismiss purport to go to the substance of the 
Bill filed herein, these paragraphs will be ans^yered to¬ 
gether, and in- opposition to the reasons therein ^et forth, 
the plaintiff assigns the following grounds: 

The amended petition filed in the original Equity Cause 
No. 57-216 by Ethel M. Parks, plaintiff therein, (defendant 
herein) on July 13, 1934, was an action seeking i divorce 
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a mensa et thoro from Thomas W. Parks, defendant therein 
(plaintiff herein) on the ground of desertion—(review ex¬ 
hibit A-1), said alleged desertion having allegedly occurred 
April 18, 1932. In the sixth (6th) paragraph of said 
amended petition and also in an affidavit filed in said cause 
by said original plaintiff (review exhibit A-2), she referred 
to and relied upon a certain separation agreement volunta¬ 
rily entered into between said parties on the 25th day of No¬ 
vember, 1932—(review exhibit A-4), and in said separation 
agreement said Ethel M. Parks gave her consent to the fur¬ 
ther, future and continued absence of said Thomas W. Parks 
from their family home and conjugal marital relations. Said 
original petition charged no other act of desertion and 
there is no allegation in said petition that the plaintiff 
therein had, prior to the filing of said suit, withdrawn and 
revoked her consent thus given in said agreement to the 
continued alleged desertion. The husband in his answer 
accompanied with an exhibit therein marked “Exhibit A’’ 
filed therewith—(review exhibits A-3 and A-4, respec¬ 
tively) specifically denied the alleged desertion but admit¬ 
ted the execution of said separation agreement and relied 
upon the effect of the terms thereof. The Decree in 
68 said original cause purports to award said plaintiff 
therein a divorce a mensa et thoro on the ground of 
desertion based upon the pleadings therein and such evi¬ 
dence as was relative and competent thereto. Therefore, 
the plaintiff herein submits there is an error of law appar¬ 
ent on the face of the record and that a Bill of Review is the 
proper procedure to have said error of law corrected. 

2. In opposition to paragraph two (2) of said Motion the 
plaintiff herein assigns the following ground: 

A bill of review lies to correct an error apparent upon 
the face of the record and may be filed without leave of 
Court at any time within two (2) years after the time for 
an appeal has elapsed. The bill of review in this case was 
filed for that purpose and was filed within that time limit. 

3. And for such further grounds of opposition as will be 
presented to the Court at the hearing of this Motion. 

COBB, HOWARD, and HAYES 
' By GEORGE E. C. HAYES 

Attorneys for Plaintiff, 
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Final Decree Dismissing Bill 

Filed January 5, 1937 I 

• • « * • ♦ * *,♦ # 

This cause having come on for hearing at this t^rm upon 
motion of the defendant to dismiss the Bill of Complaint 
filed herein, and upon consideration of said motiop, and of 
the oral arguments and memorandum briefs of counsel for 
both parties hereto, it is by the Court this 5th day of Janu¬ 
ary, 1937. I 

ADJUDGED, ORDERED, and DECREED, That 
69 said motion be and the same is hereby granted, and 
the Bill of Complaint is hereby dismissed. i 

F. DICKINSON LETTS 
Justice 

No objection as to form: I 

GEORGE E. C. HAYES' | 

Attorney for Plaintiff \ 

From the foregoing decree, the plaintiff, by hisi attorney 
in open Court, notes an appeal to the United States Court 
of Appeals for the District of Columbia. Whereupon, pen¬ 
alty of an undertaking to act as a cost bond on appeal is 
hereby fixed in the sum of One hundred dollars ($100.00), 
with leave to the plaintiff to deposit the sum of Fifty dol¬ 
lars ($50.00) in cash with the Clerk of this Court, |in lieu of 
such undertaking. 

F. DICKINSON LETTS 
Justice \ 


Memorandum 

January 11,1937 

Cost bond on appeal for $100 filed. 


Assignments of Error | 

Filed January 29,1937 

• • * * • * * * 1 * • 

The Court erred as follows: 

1. The Court erred in failing to hold that the Bill of 

Review as filed by plaintiff stated a cause of action 
70 cognizable in Equity. | 
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2. The Court erred in failing to hold that the Bill of Re¬ 
view showed error apparent on face of the record in Equity 
Cause No. 57-216 

3. The Court erred in not granting the relief as prayed 
for in plaintiff’s Bill of Review 

4. The Court erred in granting defendant’s motion to 
dismiss plaintiff’s Bill of Review 

5. The Court erred in signing a final decree dismissing 
plaintiff’s Bill of Review. 

COBB, HOWARD, and HAYES 
By GEORGE E. C. HAYES 
PHILIP W. THOMAS 

H. 

Attorneys for Plaintiff, 

Designation for Record on Appeal 
Filed January 29,1937 

The plaintiff, Thomas W. Parks, appellant, in the above 
entitled cause, designates the following to constitute the 
record on his appeal: 

1. Record in the original suit—57216 

2. Bill of Review 

3. Defendant’s Motion to Dismiss, and notation thereon 
by the Court granting said Motion. 

4. Plaintiff’s Opposition to Motion to Dismiss 

5. Order dismissing the plaintiff’s BiU of Review with 
notation of appeal thereon 

6. Memorandum of undertaking on appeal 
71 7. Assignments of error 

8. This designation. 

COBB, HOWARD, and HAYES’ 
By GEORGE E. C. HAYES 
PHILIP W. THOMAS 

H. 

Attorneys for Plaintiff. 
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72 District Court of the United States For The 

District of Columbia | 

United States of America^ I 

District of Columbia, ssi I 

I, Charles E. Stewart, Clerk of the District Coprt of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 71, both inclusive, 
to be a true and correct transcript of the record, ^lccording 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61454 in Equity, where¬ 
in Thomas W. Parks is Plaintiff and Ethel M. i Parks is 
Defendant, as the same remains upon the files and of 
record in said Court. 

IN TESTIMONY WHEEEOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 12th day of February, 1937. 

C. E. STEWAET ; 

(Seal) Clerk. I 

Endorsed on cover: Thomas W. Parks, Appellant, vs. 
Ethel M. Parks, No. 6910 United States Court of Appeals 
for the District of Columbia Filed Feb 15 1937 i Moncure 
Burke, Clerk I 
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cause purporting to award said plaintiff such 
relief was erroneously entered, and the Court 
below erred in failing to grant the relief as 
prayed in the Bill of Review to correci said 
error.1. 12 

D. The Court erred in dismissing the Bill 
of Review because the original bill, as amend¬ 
ed, in Equity No. 57-216 was not sufficient to 
authorize the relief granted; the Decree there¬ 
in did not respond to all the pleadings nor 











n. 

i Page 

. did said decree determine all the issues, there¬ 
fore the relief granted therein could not be 
, based upon, nor authorized by, the allegations 

of said bill. ... 15 

Conclusion .1.. 16 

' ' \ Table of Citations. 

Cases; 

Barclay v. Barclay, 98 Md. 366 (56 Atl. 804) .10,11,16 

Contee v. Lyons, 19 App. (DC) 207 . 5 

Fera v. Fera, 98 Mass. 155. 10 

Ford V. Ford, 143 Mass. 577 (10 N. E. 474) .... 9,10 

Hitchcock V. Hitchcock, 15 App. (DC) 81.8, 9, 13 

Horn V. Detroit Dry Dock Co., 150 U. S. 610 ... 15,16 

J. G. V. H. G., 33 Md. 401.11,12,14 

KiUian V. Clark, 103 U. S. 766 . 5 

McGowan v. Elroy, 28 App. (DC) 188. 5 

Miles V. U. S. Trust Co., 22 App. (DC) 225 .... 5 

Maschaur v. Maschaur, 23 App. (DC) 87. 8 

Moncure v. Moncure, 51 App. (DC) 292 . 8 

Melson v. Melson, 135 Atl. 136 (15 Md. 196) .... 9 

Moores v. Moores, 16 N. J. Eq. 275 . 10 

McHhenny v. New Iberia Extract of Tabbaco 

Pepper Co., 30 App. (DC) 337 .15,16 

Niert v. Bank, 199 Ill. 28. 15 

Orens v. Orens, 102 Atl. 435 .13,14 

Prather v. Prather, 26 Kans. 273 . 9 

Petitis V. Petitis, 101 Atl. 13. 10 

Porter v. Porter, 89 Atl. 251. 13 

Powers V. Powers, 55 Atl. Ill. 14 

Perkins v. Tyrer, 24 App. (DC) 447 . 15 

Smithson v. Smithson, 18 D. C. 227 . 9 

Spargo \\ Spargo, 140 Atl. 765 . 9,10 




























Simon v. Simon, 39 NYS 573-54 N. E. 1094 .. .L. 

TireU v. TireU, 45 Atl. 153.1.. 

Underwood v. Underwood, 50 App. (UC) 323 |.. 

Woolf oik V. Woolf oik, 29 S. W. 742 .. 

White V. White, Sup. Ct., D. C., Equity No. 59- 
571. 

Statutes, etc. : | 

Equity Rule No. 68, Sup. Ct., D. C.I.. 

D. C. Code, Sec. 966 .1 •. 

Bishop, Marriage & Divorce, Sec. 1690 .^ • 

















IN THE 


United States G>urt of Appeak for| the 
District of Columbia 

_ I 

I 

Januaey Teem, 1937. I 


Appeal No. 6910. 


THOMAS W. PARKS, 

AlPPELLANT, 


ETHEL M. PARKS, 

Appellee. 


BRIEF OF APPELLANT. 


L GeneraL 

i 

The appellant, Thomas W. Parks, the plaiiitiff be¬ 
low, respectfully seeks a review of his case on appeal, 
because of an erroneous ruling by the Court below in 
favor of the appellee, dismissing plaintiff’s Bili of Re¬ 
view. (R. 55.) 


It is important at the outset to advise the Cotirt that 
appellant has a full appreciation that a Bill! of Re¬ 
view cannot be used as a substitute for an appeal and 
further that determinations of fact as outlined in the 
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conclusions of the chancellor in the former decree are 
conclusive and we here specifically call attention to the 
fact that reliance is solely had hpon the ground that 
there is an error on the face of the record in the origi¬ 
nal cause and that same is of such character as not to 
have properly allowed of the finding by the Court or 
the entering of the decree in said original cause. 

To avoid also anv idea that this Bill of Keview is an 
afterthought attention should be had to the fact that 
counsel here appearing were not counsel in the orig¬ 
inal suit. 


IL Statement of the Case. 

On May 24, 1934 the appellee herein filed a petition 
in the Supreme Court of the District of Columbia, 
Equity No. 57-216, against the appellant herein, pray¬ 
ing, among other things, that said appellee be granted 
a divorce a mensa et tJioro from said appellant on the 
grounds of desertion. (R. 10-12.) This original bill 
was amended July 13, 1934 (R. 17) and said amended 
petition contained a similar prayer for relief. (R. 19.) 
In paragraph 6 of said amended petition (Rec. 18) the 
plaintiff therein referred to, and relied upon, a separa¬ 
tion agreement signed by said defendant on the 25th 
day of November, 1932. On July 14, 1934, said plain¬ 
tiff filed in said Equity Cause No. 57-216 her own affi¬ 
davit wherein she referred to said agreement of No¬ 
vember 25, 1932, as a voluntary separation agreement 
executed between herself and defendant. (R. 20.) On 
July 16,1934, a Rule to Show Cause was issued in said 
Equity Cause against said defendant and in said Rule 
the agreement of November 25, 1932, was referred to, 
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i 

I 

I 

and said Rule was based upon the terms of said agree¬ 
ment. (Rec. 21.) On July 18,1934, the defendant filed 
his answer to said amended petition (R. 22) and in 
paragraph 4 of said answer defendant specifi^lly de¬ 
nied the charge of desertion (R. 22), and in paragraph 
6 of said answer the defendant not only admitted and 
relied upon the execution of said separation agree¬ 
ment of November 25, 1932, but he attached 4 copy of 
said agreement as an exhibit to his answer and prayed 
that the same be read and considered as a part of his 
answer (R. 23); defendant also prayed that plaintiff’s 
amended bill be dismissed. (R. 26.) Trial was had 
under the issues joined under the pleadings, one of 
which issues was the fact of desertion, and on May 8 , 
1935, a Final Decree was entered in said Equity Cause 
No. 57-216 in favor of the plaintiff therein I granting 
her a divorce a mensa et thoro from the defendant 
therein on the ground of desertion. (R. 44-45.) 

On May 15, 1936, appellant filed a Bill of Review, 
Equity No. 61-454, (Rec. 1), against the appellee ask¬ 
ing a review of the record in Equity No. 57-^16 on the 
ground that there was error of law apparent on the 
face of the record in Equity Cause No. 57-216, and 
praying that said error of law be corrected. (R. 9.) 
On June 10, 1936, defendant in Equity No. 61-454 filed 
a Motion to Dismiss the Bill of Review. (Ri 53.) On 
June 19, 1936 the plaintiff in Review filed his Opposi¬ 
tion to Defendant’s Motion to Dismiss the Bill of Re¬ 
view (R. 53) and on January 5, 1937, the Court below 
entered a Final Decree Dismissing the Bill of Review, 
with notation of appeal noted thereon by said plaintiff. 
(R. 55.) 
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nL Assignments of Errors. 

The appellant seeks a review of liis case because of 
the erroneous rnling on the part of the Court below in 
dismissing the bill of review filed by the appellant in 
Equity Cause Xo. 61-454, the assignments of error be¬ 
ing as follows (Eec. 55-56): 

1 . The Court erred in failing to hold that the Bill of 
Review as filed by appellant stated a cause of ac¬ 
tion cognizable in Equity. 

2 . The Court erred in failing to hold that the Bill of 
Review showed error apparent on the face of the 
record in Equity No. 57-216. 

3 . The Court erred in not granting the relief as pray¬ 
ed in appellant’s Bill of Review. 

4 . The Court erred in granting appellee’s motion to 
dismiss the Bill of Review. 

5. The Court erred in signing a Final Decree dis¬ 
missing appellant’s Bill of Review. 

IV. Argument. 

A. The purpose of the Bill of Review filed here¬ 
in was to correct an error of law apparent on the face 
of the record in an Equity Cause in which a Final De¬ 
cree had been entered less than two years before the 
filing of said Bill of Review. 

In considering this appeal, it should be remembered 
that the original suit was in Equity—^Equity No. 
57-216; a trial therein had; a final decree entered in 
said cause, and in less than two years from the entry 
of said final decree this bill of review was filed to cor¬ 
rect an error of lavr apparent upon the face of the 
record in said Equity No. 57-216. Therefore, the bill 
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i 

i 

I 

I 


of review was cognizable in equity and could be filed 
without leave of Court. 

A bill of review is based upon one of two 
grounds—(1) error apparent on the fac6 of the 
record, or (2) newly discovered evidence. 

McGowan v. Elroy, 28 App. (DC) 188; 
Contee v. Lyons, 19 App. (DC) 207. 

A bill of review lies to a final decree. 

Miles V. U. S. Trust Co., 22 App. (DC) 
225; 

and it may be filed any time within two ye^rs after 
final decree. 

Equity Rule No. 68, Sup. Ct., D. C. 
Killian v. Clark, 103 U. S. 766. |, 
According to the general prevailing practice 

both in England and this country no leave to file 

^ ! 

is necessary where the bill is based on error of law 

apparent on the face of the record. 

McGowan v. Elroy, 28 App. (DC) l^S. 

In Killian v. Clark, 103 U. S. 766, the original 
suit concerned the title to certain lots of land. 
A final decree was entered on June 118, 1875 
and a bill of review was filed January 4,1877. 
On demurrer to the bill it was— | 

, . HELD: “ A bill of review is the appropriate 

mode of correcting errors on th6 face of 
the record, and it was in this case filed in 
time, less than two years having elapsed 
since the original decree was passed.” 

B. There is error of law apparent on tho face of 
the record in Equity Case No. 57-216, and the Court 
below erred in holding there is no error apparent on 

I 

the face of said record. 

i 

The original bill of complaint, as amended, in Equity 
No. 57-216 prayed that plaintiif therein be awarded a 


I 

i 

I 


I 
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divorce a mensa et tJioro from the defendant therein 
on the grounds of desertion. Said amended bill, in the 
4th paragraph thereof, charged the alleged desertion 
to have occurred on April 18, 1932, and in the sixth 
paragraph of said bill said plaintiif referred to, and 
relied upon, a certain separation agreement entered 
into between said plaintiff and defendant on the 25th 
day of November, 1932, which was subsequent to the 
act of desertion of which the plaintiff complained. 
Subsequent to the filing of said amended bill, and be¬ 
fore the answer of said defendant was filed thereto, 
said plaintiff filed her affidavit in said Cause in sup¬ 
port of a Rule to Show Cause against said defendant, 
in which said affidavit the plaintiff in referring to, and 
relying upon, the aforesaid agreement of November 
25,1932, called it “a voluntary separation agreement,’’ 
and a Rule to Show Cause, referring to said agreement 
and based upon said affidavit, was issued against said 
defendant. The defendant filed his answer to said 
amended bill of complaint and in the fourth paragraph 
thereof he specifically denied the alleged desertion and 
in paragraph six of his said answer admitted and re¬ 
lied upon the execution of said separation agreement 
and attached a copy thereof to his answer and prayed 
that it be made a part thereof. The separation agree¬ 
ment of November 25, 1932, hereinbefore referred to 
provided, among other things, in part as follows: 

‘‘WHEREAS, serious differences have arisen 
between the parties hereto rendering it impossible 
for them longer to live together as husband and 
wife; by reason, whereof they have resolved upon 
an immediate separation and are now living sepa¬ 
rate and apart and 
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‘‘WHEREAS, each of the parties hereto! desires 
to settle and adjust all marital interest iand all 
rights and claims in and to the property of the 
other and make provisions for the care and sup¬ 
port of the wife, and for the care, support, custody 
and education of the children of the parties here¬ 
to, to wit: Thomas and Dorothy, 14 and 17 years 
of age respectively; 

I 

“Now, therefore, in consideration of th4 mutual 
covenants herein contained the parties; hereto 

agree, as follows: I 

“The parties henceforth shall live separate and 
apart from each other, and each of thend hereby 
releases and discharges the other from any and 
all duties of cohabitation; and each of them agrees 
not to molest or annoy the other in any manner 

directly or indirectly.” I 

Thus the desertion complained of by the plaintiff and 

denied by the defendant became an issue joined under 

the pleadings. | 

I 

It is to be noted that under the aforesaid separation 
agreement said plaintiff recognized the then; existing 
fact that the parties thereto were then living separate 
and apart and she therein voluntarily agreed to an im¬ 
mediate separation of herself and husband i and she 
further voluntarily agreed that said parties should 
henceforth live separate and apart from ea^h other. 
The voluntary consent thus given by the wife to the 
continued separation of herself and husband operated 
to vitiate any prior desertion on the part of the hus¬ 
band, and since there is no allegation in any pleading 
or proceeding of record that said plaintiff Had with¬ 
drawn her said consent given under said separation 
agreement, as a matter of law no desertion oi]( the part 
of the defendant existed at the time of the filihg of said 


i 

j 

i 

i 
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Equity Cause No. 57-216, and the entering of said 
Pinal Decree therein awarding the plaintiff a divorce 
a mensa et tJioro from said defendant on the gronnd 
of desertion was an error of law which is apparent on 
the face of said record. 

At the time the original bill, as amended, was 
filed it is admitted that desertion was a gronnd 
npon which a divorce a mensa et tJioro could be 
granted in the District of Columbia. Under the 
statute then in force in this District, no definite 
period of desertion was prescribed as a condition 
precedent to the granting of a divorce based upon 
desertion. 

D. C. Code, Sec. 966; 

Maschaur y. Maschaur, 23 App. (DC) 87. 
However, it was absolutely necessary that the in¬ 
tent to desert and the actual separation must exist 
together in order to constitute desertion under the 
statute, 

Hitchcock V. Hitchcock, 15 App. (DC) 81; 

Moncure v. Moncure, 51 App. (DC) 292; 
and the acts justifying the charge of desertion 
must be such as would support a decree for a di¬ 
vorce. 

iUnderwood v. Underwood, 50 App. (DC) 
323. 

Desertion by a husband of his wife means a will¬ 
ful absenting himself from her society, coupled 
with the intention on the part of the husband to 
continue to live apart in spite of her wish and 
^without any intention on his part to return. It is 
not alone a specific act, hut a continuing course of 
conduct. 


TireU v. TireU, 45 Atl. 153. 


Since desertion is a continning course of con- 
duct, in order to constitute a ^ound for; divorce 
it must continue for the full statutory period prior 
to the commencement of the action, 

Woolfolk V. Woolfolk, 29 S. W. 742, 
therefore, since no period of time was specified by 
the statute then in force in this District, the deser¬ 
tion of which the plaintiff complained had to be in 
a continuing state at the commencement of the 
suit for divorce. . |- 

Hitchcock V. ffitchock, 15 App. (DC) 81; 
Prather v. Prather, 26 Kans. 27$. 

It is a well founded and universal rule of law 
that there is no such desertion as warraints a di¬ 
vorce where, either expressly or by implication 
from the circumstances, the complainant! consents 
to the original separation, or to its continuance 
and such consent is not revoked before suit filed. 
Smithson v. Smithson, 18 D. C. 227; 
Melson v. Melson, 135 AtL 136! (15 Md. 

196);’ ' I 

Bishop, Marriage & Divorce, Sec. 1690. 

* * j • A 

It is equally well settled that a separation agree¬ 
ment voluntarily entered into between the spouses, 
either at the time the separation takes plaice, or, 
later after the departure has occurred,'constitutes 
the giving of consent by the injtiredi party to the 
departure or, to the continued remaining away by 

the offending spouse, .f "' 

Ford yi Ford, 143 Mass. 577 (10 K E. 

474); ■ ■ ' ‘ |‘ 

Spargo V. Spargo, 140 AtL 765. I 
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In Ford v. Ford, 143 Mass. 577, it was said: ‘‘A 

consent which would take awav the character 

•/ 

of desertion from the original departure will 
take it away equally from the subsequent re¬ 
maining absent, if given at a later time, for 
what may have been desertion in its concep¬ 
tion is terminated by mutual consent.” Cit¬ 
ing Fera v. Fera, 98 Mass. 155. 

In Spargo v. Spargo, 140 Atl. 765, the Court 
said: “Plaintiff, consenting to separation at 
its inception or, if then against his will, later 
by overt acts showing consent to continuance, 
is not entitled to divorce for desertion.” Cit¬ 
ing Petitis V. Petitis, 101 Atl. 13. 

and a divorce will not be granted for desertion 
where the desertion was merely by agreement of 
the parties, or where the party complaining sub¬ 
sequently consented to or acquiesced in such sepa¬ 
ration. 

Moores v. Moores, 16 N. J. Eq. 275. 

' Barclay v. Barclay, 98 Md. 366. 

A perusal of the record in Equity No. 57-216 
will disclose that the amended petition filed there¬ 
in by the plaintiff on July 13, 1934, charged the 
defendant therein with having deserted her on 
April 18, 1932, and in said petition the complain¬ 
ant referred to and relied upon the terms of a 
separation agreement entered into between said 
parties on November 25, 1932; and as further in¬ 
dicating that she was at that time still relying upon 
said agreement, the wife, on July 14, 1934, filed 
an affidavit in support of a Buie to Show Cause 
against the husband and in said affidavit relied 
upon the terms of said separation agreement. At 
this stage of the proceedings a Motion to dismiss 
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said original cause of action would have been sus¬ 
tained. 

White V. White, Sup. Ct., D. C., Equity 
No. 59-571. 

The record further discloses that the defendant 
in his answer to said amended petition specifically 
denied the fact of desertion; referred to and re¬ 
lied upon said separation agreement, and filed a 
copy of said agreement with his answer aiid pray¬ 
ed that it be made a part thereof. It thus appears 
of record that the alleged desertion was an issue 
joined under the pleadings; that the plaintiff had 
given her voluntary 'consent to the absence of the 
defendant subsequent to the act of desertipn com¬ 
plained of, and there is no allegation of| record 
that said voluntary consent thus given h^d been 
revoked by the plaintiff. Therefore, it appears 
upon the face of the record in Equity No[ 57-216 
that the desertion therein complained of comes 
squarely within the rule that— 

I 

‘^desertion to constitute a cause for divorce, 
cannot begin by, nor continue after, (^mmon 
consent to the desertion.” 

Barclay v. Barclay, 98 Md, 366 (56 Atl. 

804) J. G. V. H. G., 33 Md. 401. 

In Barclay v. Barclay, 98 Md. 366, the plaintiff 
filed suit against her husband for a ^vorce 
a mensa et thoro on the ground of desertion. 
It was admitted that the defendant deserted 
the plaintiff on January 8, 1895, and that a 
separation agreement was signed beWeen the 
parties on March 7, 1895. It was— 

EGELD: “Where a husband and wife, after 
abandonment by him, enter into au agree¬ 
ment, not amounting to a deed of separa- 
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tion, prepared by her counsel at her sug- 
I gestion, by which he agreed to pay her a 
certain sum monthly until that provision 
i was revoked by their mutual consent, and 
under which agreement payments were 
made for over seven years, she is estopped 
to maintain a bill for divorce a mensa et 
thorOj on ground of desertion, on breach 
of the agreement by him. ’ ^ 

In J. G. vs. H. G., 33 Md., 401, it was distinctly 
held that consent to continue desertion is 
shown by articles of separation entered into 
after the desertion began. 

Under the pleadings, proceedings and final decrees 
in said Equity Cause No. 57-216 an error of law is 
parent upon the face of the record therein and the 
Court below erred in holding that the Bill of Review 
failed to show an error of law apparent on the face of 
said record. 

C. Under the pleadings, issues and proceedings 
in Equity No. 57-216, the Trial Court, as a matter of 
law, could not grant the plaintiff therein a divorce a 
mensa et thoro from the defendant therein on the 
gnround of desertion, and the Final Decree entered in 
said cause purporting to award said plaintiff such re¬ 
lief was erroneously entered, and the Court below err¬ 
ed in failing to grant the relief as prayed in the Bill 
of Review to correct said error. 

At the time of the trial in Equity No. 57-216 the 
record in said case showed on its face that the Trial 
Court could not, as a matter of law, award the plain¬ 
tiff therein a divorce on the ground of desertion as 
prayed. 




In Orens v. Orens, 102 AtL 435, whicli was a New 
Jersey case where the statutory period for desertion 


was two (2) years, the Court said: 

‘‘There are two periods of two (?) years 
each during which the desertion mhst have 
continued: The First, that immediately suc¬ 
ceeding the desertion, at the expiration of 
which time the cause of action arisds or ac¬ 
crues, and which vests jurisdictiori in the 
Court to entertain the suit; and. Second, that 
immediately prior to the filing of the petition, 
which vests jurisdiction in the Court to decree 
a divorce. These periods may run concur¬ 
rently and overlap each other in whole or in 
part. ’ ’ 

Therefore, assuming the most favorable mew to¬ 
ward the original plaintiff’s position and thus con¬ 
ceding, without admitting, that the intention of 
the original defendant to desert his wife was pres¬ 
ent at the time he left her on April 18,1932, as al¬ 
leged in said amended complaint, it follows that 
the alleged desertion began at that time;! 

Hitchcock V. Hitchcock, 15 App. (DC) 81 


yet this act of desertion only gave the Coufrt juris¬ 
diction to entertain the cause of action, and in 
order to give the Court jurisdiction to grajnt a de¬ 


cree of divorce based upon desertion it was abso¬ 
lutely essential for the pleadings to show that said 
desertion continued at the filing of the siiit. 
Orens v. Orens, 102 AtL 436. i 
Porter v. Porter, 89 Atl. 251. 

Simon v. Simon, 39 NYS 573—54 N. E. 


1094. 


But notwithstanding that the bill of complaint 
must show the continuity of the desertion existing 
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at the time of filing suit in order to give the Court 
jurisdiction to award a decree based upon deser¬ 
tion, the record in Equity No. 57-216 shows upon 
its face that the desertion therein alleged did not 
continue at the time of filing said suit because it 
appears of record therein that the plaintiff gave 
her consent to the continued absence of the de¬ 
fendant from his marital abode when she entered 
into a separation agreement, wherein she voluntar¬ 
ily agreed to an immediate separation between the 
parties thereto and to henceforth live separate 
and apart from each other. The appellant sub¬ 
mits that this was such a consent by the wife to the 
prior alleged desertion by her husband as to break 
the continuity of said desertion, and the original 
petition not showing that the plaintiff therein had 
repudiated said agreement or withdrawn her con¬ 
sent therein given, the Trial Court, as a matter of 
law, was without jurisdiction to award the original 
plaintiff a divorce a mensa et thoro on the ground 
of desertion based upon an alleged act of the orig¬ 
inal defendant committed prior to the execution 
of said separation agreement. 

Powers V. Powers, 55 Atl. 111. 

■ J. G. vs. H. G., 33 Md. 401. 

Orens v. Orens, 102 Atl. 436. 

In Powers v. Powers, 55 Atl. Ill, the plaintiff 
filed a suit for a divorce based upon desertion. 
The alleged desertion occurred in the early 
part of 1899 and a separation agreement b^ 
' tween the parties had been signed on No¬ 
vember 5, 1899. In denying the decree for 
divorce, the Court said: 

















‘‘It further appears that the separation 
agreement contained the usual clahsefthat 
the parties might live apart, etc.,: which 
clause was instantly perfectly fatal to the 
complainant’s suit for a divorce, aiid I ex¬ 
press my surprise as to why it should'have 
been brought. ’ ’ 


D. The Court erred in dismissing the Bill of Re¬ 
view because the original bill, as amended; in jEguity 
No. 57-216 was not sufficient to authorize the relief 


granted; the Decree therein did not respond td all the 
pleadings nor did said decree determine all th^ issues, 


therefore: the relief granted therein coidd not be bas¬ 


ed upon, nor authorized by, the allegations ofrs^d bilL 


It is well settled that a bill of review lies on the 

I 

ground that the bill in the original 'suit \^as not 
sufficient to authorize the relief granted therein; 

Perkins v. Tyrer, 24 App. (DC) 447 
that the decree should respond to all the pleadings 
and determine all the issues, 

Niert v. Bank, 199 Ill. 28. I 

and hence, the decree must conform not only to the 
evidence, but also to the pleadings; the e'^dence 
must conform to the allegations and the decree to 
both, 

Horn V. Detroit Dry Dock Co., 150 U. S. 
610 

therefore, relief to the original plaintiff not based 
upon nor authorized by‘the allegations of the orig¬ 
inal bill cannot be sustained. 

McHhenny v. New Iberia Extract of Tabbaco 
Pepper Co., 30 App. (DC) 337 Perjkins v. 
Tyrer, 24 App. (DC) 447. | 









16 


Upon the face of her own petition the plaintiff 
in Eqnity No. 57-216 was not only estopped to 
maintain her snit, 

Barclay v. Barclay, 98 Md. 366 
bnt no competent or relevant evidence conld have 
been admitted to establish the fact of desertion 
xmder the pleadings in said cause, therefore under 
the authority of Horn v. Detroit Dry Dock Co., 
sv/pra, the decree could not conform to both the al¬ 
legations and the proof, consequently the relief 
given said plaintiff was not based upon nor au¬ 
thorized by the allegations in said original amend¬ 
ed bill of complaint and should not have been 
granted. 

McHhenny v. New Iberia Extract Co., 30 App. 
(DC) 337. 


CondusioiL 

The appellant respectfully submits that the 
granting of the Motion to Dismiss the Bill of Ee- 
view, by the Court below, was error which should 
be reversed and the cause remanded with proper 
instructions. 

EespectfuUy submitted, 

COBB, HOWARD & HAYES, 

By: George E. C. Hayes, 

PHILIP W. THOMAS, 

Attorneys for Appellant. 
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No. 6910. 


THOMAS W. PAEKS, 
Appellant, 

VS- 

ETHEL M. PARKS, 
Appellee. 


BRIEF OF APPELLEK 


Statement of the Case. 

This is an appeal from an order dismissing appel¬ 
lant's bill of complaint, entitled a Bill of Review, which 
appellant filed in an effort to vacate a decrifee of the 
conrt below which awarded a limited divorce to appel¬ 
lee, his wife, on the ground of desertion. The former 
decree was entered on May 8, 1935, the case having 
been determined xmder the provisions of the statnte 
then in force (Act of March 3, 1901, 31 Stat. 1345, c. 
854, sec. 966), which authorized the. granting of a 
divorce a mensa et thoro on the ground of desertion. 
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'Ko attempt was made by appellant to appeal from 
that decision, but he now attempts to have that decree 
reviewed and set aside on the ground that the court 
below committed error in granting to appellee a limit¬ 
ed divorce on the ground of desertion. His present 
contention is that the record in the prior proceedings 
indicates that after appellee had been deserted by her 
husband the parties signed what is entitled a separa¬ 
tion agreement which, among other things, made pro¬ 
vision for the support of the wife and minor children; 
and that because of the execution of that agreement 
the court below committed error in awarding appellee 
a limited divorce. 

n. 

The Issue. 

Appellant has filed five assignments of error, but 
this appeal presents only the question of whether the 
bill of complaint, which includes the entire record of 
the prior proceedings, states facts which, if true, 
entitle appellant to the relief which he seeks; namely, 
to have the former decree reviewed and set aside. 

in. 

Argument. 

The record of the prior proceedings does not show 
that the court below erred in granting a limited di¬ 
vorce to appellee. In the former action, which was a 
suit, for limited divorce, the wife sued the husband, 
charging him with desertion. As the record shows, 
the husband filed an answer denying the charge of 
desertion. At the final hearing, witnesses were pro¬ 
duced by both parties to support their respective 
contentions, and, after hearing those witnesses, the 
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Court held that the charge of desertion had b^en sub¬ 
stantiated by the proof and that the wife was there¬ 
fore entitled to a limited divorce in accordance with 

. I 

the statute then in force (R. 7-8). | 

The conclusion of the Court below in that! case to 
the effect that the charge of desertion had been estabr 
lished by the proof was a finding of fact, and it is so 
recited in the decree (R. 7-8). The fact of desertion 

i 

having been established by the proof, the Court then 
held, as a matter of law, that the wife was entitled to 
the relief which she sought. | 

It is a well-settled proposition of law that on a TBill 
of Review the conclusions of the Court or Cbancellor, 
in the former decree, on issues of fact, are conclusive, 
and that the Court can not question the facts on which 

i 

that conclusion is based. See Beard vs. Butts, 95 U. 
S. 434, 436-437. The Court must take the faicts to be 
as they are stated on the face of the decree. Story, 
Equity Pleading, Section 407. See- also Note, 20 Am. 
Dec. 160 et seq. In the case of Buffington vs- Harvey, 
97 U. S. 79, 99, the Court said: I 

“The decisions of the Court upon issuOs of fact, 
so far as they depend upon the proofs, are con¬ 
clusive on a Bill of Review.’’ 

In the case of Contee vs, Lyons, 19 D. C. (8, Mackey) 

207, 214, the Court said: I 

“It is perfectly well settled in law that a biU of 
review, unless on the ground of newly discovered 
evidence, must proceed upon error in tfie record 
or proceedings of the court in the original cause, 
but not upon error of fact, not upon the ground 
of any mistake in the conclusions of the court as 
to evidence. I am not prepared to say that if the 
evidence in the original cause is merely recited 
as part of the proceedings, that -would be the 

I 

i 
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subject for demurrer, but if any relief is sought 
upon the ground that the evidence has not estab¬ 
lished the fact upon which the original cause de¬ 
pends, that would be plainly a cause for a demur¬ 
rer.’’ 

It is well settled that the execution of a separation 
agreement does not, in all cases, deprive the deserted 
spouse of her right of action. This is true even where 
a separation agreement has been executed before the 
right of action for divorce has accrued under statutes 
permitting divorces to be granted on the ground of 
desertion continuing uninterrupted for a specified 
period of years. The courts have consistently held 
that the facts proved must determine, in each case, 
whether the so-called separation agreement deprived 
the deserted spouse of her right of action. In the case 
of Melson vs, Melson, 135 Atl. 136, decided under a 
Maryland statute (Md. Code, Art. 16, sec. 38) per¬ 
mitting a divorce after three years’ desertion, the 
court said (p. 138): 

^‘It foUows that, after desertion has begun, the 
running of the statutory term of three years is 
prima facie interrupted by the innocent spouse 
uniting, without fraud or duress, with the guilty 
spouse in a contract for maintenance and for a 
cessation of conjugal rights. This prima facie 
. , presumption of a common intent with respect to 
future separation has been held by this court to 
r be rebuttable by parol evidence of the surrounding 
circumstances even where the contract contem¬ 
plates the cessation of cohabitation.” 

See also: 

Bviler vs, Butler, 145 Va. 85, 90. 

Power vs. Power, 66 N. J. Eq. 320. 

19 Corpus Juris 82. 

9 Ruling Case Law 359. 
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It wiU be noted that the cases cited by appellant in 
his brief, in which conrts have dismissed b^s for 
divorce on the ground that the parties had signed 
separation agreements, were all decided in jurisdic¬ 
tions having statutes which permitted the granting 
of a divorce on the ground of desertion for a specified 
period of years, and that the separation agreements 
in those cases were executed before the cause of action 
of the deserted spouse had accrued. The clear dis¬ 
tinction in the instant case lies in the fact tbat this 
case was decided under a statute which gave a right 
of action to the deserted spouse immediately upon the 
desertion. As ijfsaid in 19 Corpus Juris 82: 

“An unrevoked agreement for separation under 
which the spouses are living apart precludes 
either from obtaining a divorce for desertion, 
unless the cause of action therefor had fvlly ac¬ 
crued at the time the agreement was entered 
intoJ^ (Emphasis ours.) 

In view of the contentions made by appellant, it is 
necessary to examine the pleadings in the former 
case to determine whether the court did commit error 
in granting relief to appellee, for unless error is ap¬ 
parent on the face of the record the decree in the 

I • 

former case is mot open to review. It is seen that, in 
that case, the appellee filed her bill of complailit, and 
subsequently an amended bill, alleging that appellant 
had deserted her. Appellant filed an answer in which 
he denied the fact of desertion and alleged the execu¬ 
tion of the so-called separation agreement. The case 
was then at issue, for it was not necessary for appellee 
to file any further pleading denying the execution 
of the agreement or reciting facts which would show 


•! 





that the existence of the agreement did not affect her 
right of action; for the rules of the Court below make 
such a reply unnecessary. Equity Rule 34 states: 

“Unless the answer assert a set-off or counter¬ 
claim, no reply shall be required without special 
order of the court or justice, but the cause shall be 
deemed at issue upon the filing of the answer, 
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Therefore, at the trial of the case the door was open 
to appellee to prove any facts which might, as a mat¬ 
ter of law, destroy the effect w’hich appellant now 
says the separation agreement had upon appellee’s 
cause of action. Apparently such facts were proved 
to the satisfaction of the trial justice, for he found 
the facts to be favorable to appellee and granted a 
limited divorce on the ground of desertion. We do not 
know what those facts were, for the record does not 
include the evidence adduced at the hearing of the 
former case, and on a bill of review the court can not 
properly -consider such evidence. We do know that, 
after a hearing on the facts, the Court found that 
appellant had deserted appellee and that appellee had 
proved the facts necessary to maintain her cause of 
action. 

Although the suit of appellee for a limited divorce 
was bitterly contested by appellant, and the Court 
decided the case against him, he did not appeal from 
that decision. In fact, the decree (R. 44-45) bears the 
following notation, signed by counsel then represent¬ 
ing appellant: 

“The defendant waives his right to appeal 
from this decree.” 




Appellant waited more than one year withpnt as¬ 
serting what he now contends to be error committed 
by the trial justice. After a year had elapsed, and 
the time for taking an appeal had long since expired, 
he filed this suit. In this connection, see: j 

Marcum vs, Marcum, 63 App. D. C. 156, 157. 
Continental Oil Co, vs, Osage etc, Co,, 69 Fed. 

(2nd) 19, 24. 

CocJce vs, Copenhaven, 126 Fed. 145. | 
Thomas vs, Harvie, 10 Wheat. 146. , 

I 

i 

In the case of Eoffmcm vs, Knox, 50 Fed. 48^, 490, 
the Court said: | 

‘‘The general rule is that such a bill does not 
lie to correct a mere error which would, in 'effect, 
render it nothing more than a substitute tor an 
appeal.’’ 

Since appellant has failed to show, by his biU of 
complaint, that the record in the former case discloses 
error on the part of the justice who heard and decided 

I 

that case on its merits, the decree of the Court jbelow, 
dismissing the bill, was proper and should be affirmed. 

j 

EespectfuUy submitted, ! 

i 

FEED B. RHODES, 
COOPER B. RHODES, 

Attorneys for Appellee, 





